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STATEMENT OF ISSUES RAISED ON APPEAL 


Appellant respectfully submits the following issues for this honorable court 


to consider on appeal: 


1. Whether thirty months delay between his arrest and trial resulting in a 
dimming of witnesses’ memories and loss of other evidence possibly favorable to him 
requires dismissal of the indictment for want of a speedy trial and whether the trial 
court was correct in ruling that the accused must state specific instances of 
a prejudicial loss of favorable evidence rather than placing the burden upon the 


government to show no lack of prejudice from the long delay? 


©. Whether delay of about 18 hours in bringing appellant before the committing, 
magistrate in violaticna of Rule 5 (a) of the Federal Rules of Criminal Procedure in 
which he pointed out by the complaining witness under highly suggestive circumstances 
in which there ws no lineup and he was without the assistance of counsel requires 


suppression of the identification evidence obtained against him during the delay? 


3. Whether the dismantling of the photo-lineup book making it impossible to 
ascertain whether there was any suggestibility in the way the complaining witness 
was led to identify appellant as her assailant deprived appellant of his right to 


a fair trial under principles recognized by Stovall v. Denno? 


4. Whether identification of appellant from a photograph obtained from him 
during an arrest in juvenile ccurt proceedings against him should have been 
suppressed 2s identification evidence against him because of the prohibition 


against use of a juvenile record against a person in adult court? 


5. Whether lack of corroboration of the indentification testimony of the 


complaining witness required appellant's acquittal? 


6. Whether the court's jury instructions on corroboration of identity in not 


finding that the jury must find corroboration of identity in order to convict were 
improper? 


-vig- 


7. Whether it was plain and reversible error for the trial court not to 
instruct the jury that if it found intent to commit carnal knowledge, robbery or 


any other purpose than rape, it must find appellant not guilty of intent to commit 


fs *pe? 


8. Whether it was plain and reversible es;¢r for the trial court not to acquit 
appellant of assault with intent to commit rape where there was no evidence of any 
declaration by him of an intent to have sexual intercourse and there was no 
evidence of him undressing or otherwise preparing himself for sexual intercourse 
in connection with the alleged assault? 

Appellant submits that each of these questions should be answered in the 


affirmative for each and all of the reasons outlined in the following argument. 


*kkkk This case has never been before this court on any prior occasion. ***** 
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I, JURISDICTIONAL STATEMENT FOR APPEAL 


The jurisdiction of this Court is invoked pursuant to 28 U.S.C. §1291 as an 


appeal from the judgment of the United States District Court for the District of 


Columbia imposing an indeterminate sentence upon appellant under the Youth 
Correction Act, 18 U.S.C. §5010(b) following @ jury verdict of guilty on one 
count of a three count indictment in which appellant was found guilty of 


assault with intent to commit rape in violation of 22 D.C.C.§501. 


II. STATEMENT OF THE CASE 
Inasmuch as appellant will claim that he has been denied his Sixth Amendment 
right to a speedy trial, the following chronology of events has been constructed 
from docket and jacket entries, orders appearing in the jacket, testimony of 


witnesses at trial and representations of counsel at trial: 


Date Action Comments 
March 1, 1967 Complaining witness Delores Brouder Tr 56 
about 8:45 P.M. assaulted by unknown person 


March 1, 1967 Complaining witness called police who arrived TR 25, 13, 24,35 
about 9:00 P.M. about 9:30 PM., took her to llth Precinct 61 
for description and to identify person from 
pictorial line-up. 


Warrant obtained from D.C. Gen. Sess. for TR 28, 11, 20, 
appellant's arrest. He was arrested about 17 

1:50 P.M. Complaining witness notified of 

appellant's arrest shortly afterward. 

Appellant brought to llth Precinct about 

2:30 PM. Identified without lineup at about 

3:00 P.M. by complaining witness 


Appellant brought before Judge of D.C. Gen. TR 19-20 
Sess. acting as committing magistrate and 
was seen by complaining witness 


March 9, Complaining witness testified against appellant 
in Preliminary Hearing in D.C. Court of Gen. Sess. 
and probable cause found to bind appellant over to 
grand jury in U.S. District Court for D.C. 


April 24,1967 Appellant indicted on 3 count indictment (1) assault with 
intent to commit rape (2) ADW (3) CDW 


About May-Sept. 


1967 


Sept. or Oct. 


1967 


Oct. 19, 1967 


14, 1967 


17, 1967 


8, 1968 


- 27, 1968 


Feb, 7, 1968 


Feb, 26, 1968 


Feb, 1968- 
April 1969 


March 4, 1968 
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Appellant arrested and indicted on 5 other felonies 


similar to the one in present case, but apparently 
involving other complaining witnesses. These were 
originally joined, but were severed for trial. 
Appellant acquitted on 4 of the other indictments 
and 5th dismissed for want of prosecution 


Complaining witness who was pregnant at time of 
alleged assault gave birth to child. 


Appellant committed for mental exam because 
of 6 indictments charging him with sexual 
offenses 


Appellant's motion to be tried on Jan. 5, 
1968 granted by the court 


Delores Brouder, complaining witness, moves to 
Frankfort, Germany to live with her serviceman 
husband and remains there 20 months 


Appellant not tried. No reason shown. However, 
he had not been found competent to stand trial and 
complaining witness was outside of United States 


Saint Elizabeths certificate of mental competency 
and free from mental disease or defect filed with 
court. 


Appellant found competent to stand trial 


This case (Crim. No.471-67) certified by government 
to Ready Calendar. 


The 5 other cases brought before court. 4 tried and 
appellant found not guilty and in 5th case, it was 
dismissed for want of prosecution. 


This case (Crim. No.471-67) decertified from Ready 
Calendar at request of government. No reason shown. 
However, government had lost track of complaining 
witness, Delores Brouder who was in Germany. 


TR 54, 61 


See his 
motion in 
jacket and 
order 
Ibid. 


TR 54-55 


TR 6 


TR 7, 55-56. 


Chief Judge Curran met with counsel for defendant and 
Government to determine why case should not be expedited 
for trial. 


Sept. 5, 1968 


Court called case. Noted that case would be dismissed 
unless Government located witnesses needed and gave 
defense counsel notice within 1 month case was being 
certified for trial. 


Feb. 26, 1969 


March 26, 1969 Government had not by this time certified case for 
trial or notified defense counsel that complaining 


witness had been located. 
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About April Defense counsel notified by government that 
18, 1969 complaining witness had been located and case 
was being certified for trial. 


April 18, 1969 Case certified to ready calendar for trial on 
April 26, 1969. 
Complaining witness apparently was till in 
Germany because she did not return to United 
States until 20 months after he departure on 
Dec. 17, 1967 making her return about August, 
1969. 


April 21, 1969 Defense counsel who did not expect case to go to TR 8 
trial obtained continuance of case in order to 
locate her witnesses and obtain transcript of 
preliminary hearing. She was never given formal 
notice of certification of case to calendar by 
Government as required by court. New trial 
date was set for May 15, 1969 


May 15, 1969 Case reset for trial on Sept. 3, 1969 at request IR 6, 20, 54-55 
of Government because complaining witness was still 
in Germany and about ready to give birth to child, 


About July, 1969 Complaining witness gave birth to her second child TR 54-55 
in Germany 


About Aug. 1969 Complaining witness returned to United States from Germany TR 54 

Sept. 3, 1969 Appellant brought to trial and trial completed on April 4, 1969. 

Sept. 5, 1969 Appellant found guilty of one of three counts on indictment, 
namely guilty of assault with intent to commit rape in 
violation of 22 D.C.C. §501 (1961 Ed.). 


Appellant sentenced to indefinite sentence under Youth 
Correction Act, 18 U.S.C. 5010 (b). 


Appellant filed notice of appeal in this case. 


At the beginning of appellant's trial on September 3, 1969, defense counsel 


two preliminary motions. The first motion was to dismiss the indictment for 
want of a speedy trial. (TR 3-10). The second motion was predicated upon improper 
pretrial identification of appellant by the complaining witness prompting a motion 
to suppress identification testimony of appellant. (Tr 10-53). 
In the motion to dismiss because of denial of a speedy trial, the court 


examined the record and received representations of counsel which included substan- 


tially all that is shown in the above outline of events in the case. 
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F Aah . : ons AG 
The government's argument in opposition to the motion to dismiss for wan 


a speedy trial attributed appellant's five other arrests to him as well as the 


‘motion for a mental examination; eventhough appellant was not convicted on one or 


‘more of the five other charges. (Tr. 5) It justified its requested cont inuances 
‘on the complaining witness being pregnant and in Germany (TR 6) and blamed defense 
‘counsel for not seeking a transcript of the preliminary hearing prior to April, 
1969 (TR 6) and her difficulty in locating defense witnesses (Tr 7). The Govern- 
ment also represented that defense counsel had made no objection to the six 
‘other offenses being disposed of ahead of the present case (TR 7) and that 


defense counsel had been industrious in interviewing witnesses for the defense 


‘so that no prejudice to defense of appellant resulted. (TR 8). 


Mrs. Dwyer, defense counsel denied responsibility for the delays, blaming 


_ the government for not certifying the case to the ready calendar and explaining 
her failure to have a transcript of the preliminary hearing and keeping timely 


track of her witnesses upon the belief that the prosecutor never intended to 


call this case to trial. (TR 8- 9, 3-5). 
The Court in ruling upon the motion (Tr 9-10) noted that "there {s/n0 extended 


;period of time chargeable to the defendant in this case. . ." However, the court 


apparently attributed responsibility for delay due to the mental examination 


to appellant and found that * 
t “it would have been most oppressive for the. Government 


t 
© have insisted upon a rapid trial of all [6] cases ‘ pending against him WW 


f The court further noted, "The Government does have some discretion in the order 
. in which it presents cases against the defendant when there is more than one 
‘pending."' And further noted that defense counsel had failed to complain of 
specific prejudice against appellant “aside from the fact of delay," =a that 
delay alone was the only matter which "could be construed as being oppressive or 
. deliberate” against appellant by the Government. 


The second motion presented on the day of trial, namely to suppress the 


identification testimony against appellant was predicated upon cases such as 
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Stovall v. Denno , 388 U.S. 293 (1967) and United States v. Wade, 388 U.S. 218 (1967) 


and their local progeny. (Tr 10-53). Although Stovall was decided in June, 1967 and 
by its terms is prospective, and eventhough appellant was arrested more than 3 months 
sprior to the date of the Stovall case, the government conceded its applicability in 
the present case stating that “The Government's poisition is that this is a Stovall 
violation, but that there is an independent source for the in-Court identification." 
TR 11) The Court accepted the government's concession of the applicability of the 


Stovall Case and its progeny and a complete hearing on the identification matter 


was held. 
- The chronology of the pretrial identifications of appellant by the complaining 
witness by photographs on the night of the alleged offense on March 1, 1967, from 
re line up of photographs on the same night, while he was alone on March 2, 1967, 
"before the committing magistrate on March 3, 1967 and at the preliminary hearing 
on March 9, 1967 are shown in the chart on page 1, outlining in this Brief the 
chain of events in this case. The only possible matter of dispute in the chronology 
“is that Detective Bradley stated that the complaining witness saw appellant at the 
hearing before the committing magistrate on March 3, 1967 (TR 19-20), but the 
complaining witness could not recall seeing appellant at court on March 3, 1967. 
(Tr 29). 


The picture book lineup was never viewed by defense counsel, the prosecutor 


_or the court because the identification book was not preserved. (Tr 15). Claim was 
made by Detective Bradley that the book contained photographs of 150 persons (TR 13-14). 
"But he later changed his testimony to indicate that there were only 20-30 pages with 
.4 photographs of persons per page making a total of only about 80-120 (TR 16,20). 
Mrs. Brouder said there were approximately 100 photographs in the book. (TR 26). 
” The book was composed of 2 shots of persons arrested in the llth Precinct and 
-were grouped according to race (TR 14), but carried no segregation by age range (IR 14), 
with a wide variety of ages being represented and an estimated no more than 50% of 


» 


them being of youths (TR 26) such as appellant who then was 18 years old. 
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There was nothing in the hearing to indicate how many, if any of the photographs 
were of women or girls. 

When complaining witness pointed out the photograph of appellant, the police 
told her that they would obtain a warrant and arrest appellant. (Tr 27). Complaining 
witness was telephoned on following day, March 2, 1967 and told by police that they 
had arrested person she had picked out in the photograph and wanted her to come 
and identify him. (Tr 28). When complaining witness arrived at police earioas 
they pointed out appellant to her and told her that he was the man she had identified 
from the photographs and she pointed him out. (Tr 28). There was no line! up of any 
kind, appellant was alone in the room. (Tr 29). 

During the course of argument on the pretrial identification procedures, 
it was brought out that while the police had arrested appellant at about 1:50 P.M. 
on March 2, 1967, he was not taken to a committing magistrate until the morning of 
March 3, 1967 on instructions from the United States Attorney's Office (TR 20) 
and therefore there was a violatinn of Rule 5(a) of the Federal Rulé 5(a) of the 
Federal Rules of Criminal Procedure which defense counsel identified as a violation 
of the Maklory Rule [Mallory v. United States, 354 U.S. 449 (1957)]. (Tr. 20, 48-49). 

In argument on the motion, the government argued that the complaining witness 
had independent recollection of appellant and was not prejudiced by the improper 


procedures which were followed, (Tr 49-50). Appellant's attorney argued that the 


highly suggestive procedures used created serious risks of prejudice in the 


identification. (Tr 50-51). The court agreed with the government that there was 
‘independent recollection and disregarded defense charges of violation of the Mallory 


Rule. (Tr 52). 
TRIAL EVENTS 
According to testimony of the complaining witness, Delores Brouder, on March 
1, 1967 she lived at 2638 Nichols Avenue S.E., Washington, D.C. while her husband 


was overseas and she was awaiting the birth of a baby. (Tr 53-57) She claimed 
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that at about 8:45 P.M. following dinner she went across the street between 2641 and 
2647 Nichols Avenue near a well lighted area to empty trash in a trash bin. (Tr 57) 
She claims that she was approached from behind by a person who pulled her hair and 
said “Don't scream," or he would kill her. (Tr 58) Whdishe is alleged to have 
screamed, the assailant is alleged to have fired a shot at her from the gun in his 
hand. (TR 59). The assailant is then said to have marched her to 2642 Burney Place, 
S.E., about 150 feet from the ‘trash bin and had her enter the basement of the 


building. (TR 59-60). He is then said to have pulled down her underwear around her 


knees (TR 60) and told her he'was "sex maniac and that he was going to get what he 


wanted, whther I [the complaining witness] was dead or alive.'" (TR 61). She then 


repeated essentially the same testimony as she had given in the Pretrial Identifi- 
cation motion as to the circumstances of how appellant came to be identified as 
her assailant. (TR 62-87). In’ addition she testified that she reported the incident 
to her grandmother, stepmother and stepfather (TR 67). Her stepfather, Joseph Jackson 
testified to confirm her relating the story to him the night of the alleged 
incident, but provided no testimony bearing on the identification of appellant as 
the assailant. (TR 87-90). Officer Wade was called for the government and testified 
about the complaining witness reporting the alleged incident to the police. (IR 91-92) 
However, his recollection failed him and he was allowed over objection of defense 
counsel to read the contents of the police report (IR 92-97) eventhough it was 
hearsay evidence. The bullet allegedly fired was searched for but not found (TR 97-98). 
Detective Bradley was called by the government to corroborate identification 
from the standpoint of appellant's appearance at the time of his arrest. (TR 98-104). 
He was followed by Detective Bryant testified about the favorable lighting near the 
trash bin. (TR 104-107). 
After the government rested its case, defense counsel moved for a judgment of 
acquittal primarily on the ground that there had been no corroboration of identity. 
(TR 113-115). The government argued that there was corroboration as to identity 


based on appellant wearing clothing similar on the day of arrest which complaining 
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witness said he wore the night of the offense. (TR 116). The court found 


that there was no corroboration as to identity and that as a matter of law in 
a case of assault with intent to commit rape that there need be no such 
corroboration. (TR 116-119) and denied the motion for acquittal. 
Appellant's case consisted of the testimony of Jonathan Paul Lawson who 

testified that on March 1, 1967, appellant was with him and his father from 
about 3:30 P.M. until about 8:15 P.M. at 1244 Stevens Road, S.E., Washington, 
D.C. . (TR 122-125). Lawson could not remember what appellant was wearing that 
evening because "it's been such a long time." (Tr 125-126). The defendant-appellant 
Ronald Holt testified that he lived at 1109-19th Street, N.E., Washington, D.C. 
and confirmed the testimony of Mr. Lawson as to being with him from about 3:30 PM. 
until about 8:15 P.M. (Tr. 135-139) He caught a bus up to the Archives and 
transferred to the Benning Road Bus and got off at Benning Road and 19th and 
walked to his home (TR 139-140). He said that he was wearing different clothing 
from that described by the complaining witness for the assailant on the night of 
the alleged incident. (Tr 140-146). A problem then arose over getting into testimony 
how much appellant had grown since the night of the alleged incident, but it was 
finally stipulated that he had grown by four inches in height and weighed 10 
pounds more. (TR. 148-161). Appellant could not remember the precise clothing he 
was wearing on March 1, 1967. (Tr 174-175). 

Beatrice Holt, appellant's mother , corroborated appellant's statements 
about his arrival home at about 9:10 P.M., but couldn't remember vhat he was 
wearing the night of the alleged assault. (TR 180181). 


In the court's instructions to the jury on identity, he emphasized that 


that this must be their first consideration before considering the other elements 


of the case (TR 196). The jury left the jury box for the jury room the morning 
of September 4, 1969 but at the end of the day at 5:04 P.M. they notified the 
court they could not agree on a verdict. (TR 206-208) . The court instructed them 


to begin further deliberations the following morning. (Tr 207-209). At about noon 
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the jury sent a note to the court asking for a transcript of the testimony of 


the complaining witness, Delores Brouder. (Tr 210). The court on the request of 
defense counsel refused to give them a transcript of the testimony and told them 
that their memories would govern and told them to deliberate some more. 

At 3:0 8 P.M., September 5, 1969 after almost 2 full days of deliberation, 
the jury found appellant guilty of the first count in the indictment, assault 
with intent to commit rape but innocent of assault with a dangerous weapon and 


carrying a concealed weapon. (Tr 213-216). 
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IIL. SUMMARY OF ARGUMENT FOR APPELLANT 
A. THE INDICTMENT SHOULD HAVE BEEN DISMISSED FOR WANT OF 4 SPEEDY TRIAL. 
The 2 1/2 years (30 full months delay) from March 2, 1967 until september 3, 
% bring appellant to trial was a prima facie denial of his right to a speedy 
trial. Harling v. United States, 130 U.S. App. D.C. 327,330, 401 F.2d 392,395(1968) . 


The burden of proving an absennecof prejudice was upon the government rather than 


defense counsel.Petition of Provoo, 17 FRD 183,203 (D. Md.), aff'd per curiam 


350 U.S. 857 (1955). The trial court erred in placing the burden of showingr-7 

' prejudice upon appellant rather than of showing no resulting Snieics En the 

government. The trial showed substantial prejudice against appellant including 

' g dimming of his memory and that of alibi witnesses as to how he was dressed the 
night of the alleged offense which would have been a key to identification and the 
loss of the police photo line up book which was not preserved intact Berere the 
long delay and thus precluded a showing of suggestibility in the initial 
identification of the appellant by the complaining witness. Appellant did not 
cause the delay as 2 matter of tactics and the delay was caused primarily for 
government convenience, 

B. IDENTIFICATION TESTIMONY OBTAINED DURING DETENTION WHEN APPELLANT 


WAS NOT PROMPTLY TAKEN BEFORE THE COMMITTING MAGISTRATE SHOULD HAVE 
EN SUPPRESSED AS ILLEGALLY OBTAINED EVIDENCE. 


BE. 

Police did not take appellant before the committing magistrate on the day 
of arrest in order that he might be viewed without the assistance of Counsel and 
a lineup by the complaining witness under highly suggestive Reremmecacces This 
violated Rule 5(a) Federal Rules of Criminal Procedure and principles protected 
by cases such as Mallory Vv. United States, 354 U.S. 449 (1957) which are legal 
fortresses for protecting the accused against prosecution created identification 


evidence through highly suggestive identification practices and thus deprive him 


of a fair trial under the Fifth and Sixth Amendments. 


ecomtthns 
C. THE IDENTIFICATION TESTIMONY SHOULD HAVE BEEN SUPPRESSED BECAUSE 
IT WAS OBTAINED IN VIOLATION OF STOVALL v. DENNO PRINCIPLES. 

In hearing on the motion to suppress the identification testimony, the 
Government conceded that the principles of cases such as Stovall v. Denno,388 U.S. 
293 (1967) and United States v. Wade, 388 U.S. 218 (1967)were violated by the 
suggestive manner in which the police pointed out appellant to the complaining 
witness a day after the crime, which allegedly took place. The government however 
contended that the complaining witness had independent recollection which 
precluded prejudice. Appellant,however, contends that the decomposition of the 
photo-line-up book for use in the hearing precludes 2 complete showing that there 
was not suggestion in the way the book was arrenged, the selection of photographs 
and lack of similarity of others to appellant so as to create suggestibility 


which would show an absence of independent recollection. 


D. IDENTIFICATION TESTIMONY SHOULD HAVE BEEN SUPPRESSED BECAUSE IT WAS 
WAS BASED ON IDENTIFICATION OF APPELLANT OBTAINED FROM HIM WHEN 
HE WAS INVOLVED IN JUVENILE CHARGES BEFORE HE BECAME 18 YEARS OLD. 


CHARGES DER 
The identification hearing showed that appellant's juvenile photograph 

was used to identify him, a photograph which had been obtained while appellant 

was under arrest in a juvenile case. The use of this photograph for evidential 

purposes clearly violates the command of 16 D.C.C. §2308 (d) which provides that 

"t]he disposition made of a child or ewidence given in the court is not 

admissible as evidence against the child in any case or proceeding in any 


other court." This clearly is an exclusionary rule of evidence. 


E, LACK OF CORROBORATION OF APPELLANT 'S IDENTITY REQUIRED ACQUITTAL. 
The trial court found that there was no corroboration of the testimony 


of the complaining witness as to appellant's identity as the person who 


assaulted her with intent to commit rape. Under Franklin v. United States, 


117 U.S. App. D.C. 331,330 F.2d 205 (1964) appellant's motion for a judgment 


of acquittal for this reason should have becn granted. 
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F. COURT'S INSTRUCTION TO JURY_ON IDENTITY CORROBRATION WAS IMPROPER. 
. COURT'S INSTRUCTION TO JURY_ON IDENTITY CORROSR 


As pointed out above, the trial court concluded that there was ne legal 
requirement that the complaining witness' testimony be corroborated concerning 
identification if the jury believed she had adequate opportunity to see and 
observe her assailant. Therefore, no instruction to that effect was even which 
was plain end reversible error under Franklin v, United States, 117 U.S. App. D.C. 
331, 330 F.2d 205 (1964). 

Cae Se CTECIIVE IN THAT TURY WAS NOT TOLD THAT IF 17 FOUND TEAT 


APPELLANT ASSAULTED THE COMPLAINING WITNESS FOR ANY PURPOSE Rae 
THAN AN INTENT TO COMMIT RAPE IT MUST ACQUIT HIM OF THE = . 


As shown in argument, what appellant is attributed to have said ae done 
in the alleged assault upon the complaining witness could show dutent to 
carnally observe her or other acts not amounting to inteat to commit rape, It 
was therefore plain and reversible error not to so instruct the jury. See 
Rule 52 (b), Federal Rules of Criminal Procedure and United States ve Bryant 
(U.S, App. D.C. No. 22511, Dec. 11, 1969). 


H. APPELLANT IS ENTITLED TO ACQUITTAL BECAUSE OF LACK OF EVIDENCE 
UPON WHICH HE COULD BE CONVICTED OF ASSAULT WITH INTENT TO COMMIT RAPE 
ee ee KE EM INTENT TO COMMIT RAPE 


If the testimony of the complaining witness is completely believed that 
appellant forced her to g° to a basement and removed her underwear to below 
her knees and said that he was a sex maniac and would get what he wanted, 


there would still be insufficient evidence of assault with intent to commit 


rape. Nothing showed that appellant stated that he wanted to rape the woman, 
unbuttoned his trousers or displayed his genital organs or that they! were 


ready for an act of intercourse. The sex mania and intent might well: have been 


voyeurism or other like intent. Therefore, the jury would have had to speculate 


as to any intent which might exist to commit rape without having solid evidence 


from which it could infer intent. Therefore, it was plain and reversible error 


not to acquit him of assault with intent to commit rape, 
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"Even a slight showing of possible prejudice, inflamed by the fact of long 
and unjustified delay. .\. [even] a wisp of prejudice {would be enough 
to require dismissal]." 
This court has recognized that prejudice for want of a speedy trial can be 
shown by weakening of a defendant's or other witness’ memory of what took place 


(Ross v. United States, 121'U.S. App. D.C. 233, 349 F.ed 211 (1965)), the loss of 
Sr 


other potentially exculpatory evidence (Hanrahan v. United States, 121 U.S. App. D.C. 


134, 348 F.2d 363 (1965); Marshall v. United States, 119 U.S. App. D.C. 83, 


337 F.2d 19 (1964); United States v. Parrott, 248 F. Supp. 196, 205 (D.D.C. 1965), 
and as shown in the Parrott case _, 248 F. Supp at 203 and in Petition of Provoo , 
17 F.R.D. 183, 203 (D. Md.), aff'd per curian ,350 U.S. 857 (1955), where there is 
prolonged delay, the burden'of showing an absence of prejudice is upon the 
government rather than upon the accused to show prejudice. 

Appellant's case can be strongly contrasted with cases such as Harling v. 
United States, 130 U.S. App. D.C. 327, 401 F.2d 393 (1968) which also involved 
considerable delay. Here the delay was 30 months as against 22 in Harling. There 
was no mixup in the calendar as in Harling. Appellant had other indictments 
tried ahead of the present indictment for later charged offenses as in Harling 
as a result of governmental choice, but here the complaining witness was outside 
of the United States, pregnant and from a practical standpoint would not have 
been available for trial at any of the dates set for trial by the court. Appellant 
was not responsible for any of these conditions. His innocense in the other 5 cases 
leads to the conclusion that trial of his case was postponed for purposes which 
best suited the government in view of the present case being the first in point 
of time. As pointed out in the Parrott Case such delay meets any requirement that 
might exist as to the delay being deliberate on the part of the government. 

Although appellant waited until trial to make any motion for a speedy trial, 
the record shows that the court set various fixed dates (See this Brief pp. 1-3), 
and under Local Rule 87 then in effect the Court assumed responsibility for 


reviewing the case calendar to assure speedy trials. As noted in Harling,supra. 
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the prosecutor rather than defense counsel had primary control over the court 
clandar under Local Rule 87. As pointed out in Judge Halleck's opinion in United 
States v. Little, 96 W.L.R. 133, 136 (Jan. 4, 1968) regarding the calendaring system 


then in effect: 


"=In the U.S. District Court the prosecutor, rather than the Court controls 
the criminal trial calendar. Cases are certified to the ready calendar when 
the prosecutor requests it, and this in turn is controlled by the | individual 
prosecutor's case load. . . Until weeks and months of trial time for those 
twenty-eight cases go by, Littl's case will not even go on the ready calendar. 
When it will be reached for trial is anybody's guess. ” 


Judge Halleck went on to express the view that "the overwhelming backlog in 


the District Court, and the crushing case load of the prosecutor. . . have combined 


to creat a delay in this trial which comes close to a clear violation of the 
Constitutional Right to a speedy trial.” | 
At the time appellant was awaiting trial, a reporter from Time Magazine, 
$O Time, p. 47 (July 21, 1967) in the Law section in an article entitled"Irials 
30 Minutes To Nowhere” stated regarding the situation in the United States 


District Court: 


"So clogged are Washington's federal courts that 950 defendants currently 
cannot beg, borrow or steal an available judge to try their cases. . .- - 
As Harling's court-appointed lawyer, Noel Thompson, put it after his client 
had been effectively jailed by day in a waiting room for three months 

[on 30 minute alert]: "Delays caused by congested court calendars, busy 
prosecutors and the like cannot and should not serve as adequate justi- 
fications for denying the accused his constitutional right to a speedy 
trial." 


Meanwhile, the 30-minute alert continues its mysterious workings. 
After hearing of Harling's situation, four judges recently complained 
that they had spent the previous day sitting around without a single 
case to try. Court officials attributed it all to missing witnesses, 
prosecutors busy in other courts, and plain bad luck." 


This situation should be contrasted under the calandering system of October 
1966 with that existing prior to the 1966 calendering system. In 4 hearing in 
December 9, 1965, Chief Judge Matthew McGuire of the Court was able to boast: 


"Tt takes 4.5 months now to dispose of an indictment in this jurisdiction 
from the filing of the indictment until its final disposition." 1/' 
eS 


1/ Hearing in United States v. James H. White, Crim. No. 1137-65 
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There is therefore every reason to believe that appellant's delay must be 
attributed to the maintenance of a calendaring system contrary to the intent 
of Rule 50, Federal Rules of Criminal Procedure, and that blame for the delay 
must further rest upon the prosecutor who controlled the case schedule ‘rather 
than upon appellant. 

It is also evident that appellant's case does not fit into any of the 
other exceptions where a speedy trial right has been found non-existent or 
waived. Appellant's alleged crime was not one of fraud and concealment where 
he would have concealed the crime for a prolonged time making investigation 
take an extensive amount of time as in Hanrahan v. United States, 121 U.S. App. 
D.C. 134, 348 F.2d 363 (1965). He did not flee the District of Columbia and 
fight extradition to a court ready to give him a speedy trial as the accused did 
in Beavers v. Haubert, 198 U.S. 77 (1905), and in Mann v. United States, 113 U.S. 
App. D.C. 27, 304 F.2d 394 (1962). He did not try to delay trial by numerous 
continuances as part of an evident strategy to avoid trial as in Duvall v. 
United States, 383 F.2d 378, 379 (9th Cir. 1967). He did not make pretrial 
motions which consumed almost all the period of delay as in Smith v. United 
States, 360 U.S. 1, 10 (1959) and Smith v. United States, 118 U.S. App. D.C. 38, 
331 F.2d 784 (1964). It did not involve a second trial after appeal from 


a trial in which a speedy trial had been originally provided as in United States 


v. Ewell, 383 U.S. 116, 120 (1966). The c.ase calendaring system here was 


— 


faulty like in King v. United States, 105 U.S. App. D.C. 193, 265 F.2d 567 (1959) 
and in Harling v. United States, 130 U.S. App. D.C. 327, 401 F.2d 392 (1968)which 
involved oversights while here there appeared to be none and the delay very much 
longer. The prejudice from the delay in this case involves problems of 
identification. In Mann v. United States, 113 U.S. App. D.C. 27, 304 F.2d 394 (1962) 
the identifying evidence in a forgery case was documentary in the form of hand- 


writing analysis. In Harling,supra,, the accused was apprehended at the scene of 
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the robbery with 3 other men he admitted being with all evening who later 


pleaded guilty, and had under his control the robbery pistol, the wallet of one 
of the victims along with part of the victim's trouser pocket which had been 

cut from the victim and had been observed in the act of robbery or shooting while 
fleeing from the robbery by five people including a police officer and a 
prominent local attorney. This case in contrast, raises serious problems about 
the identification of the accused 2s will be further developed in Benen 

sections of this Brief as well as in this argument. 

It cannot be said that the risks of faulty identification are not 
material to guilt,or innocense. Borchard, Convicting The Innocent, xii (1932) 
concluded from his study: 

“Perhaps the major source of these tragic errors is in the identication 
of the accused by the victim of a crime of violence. This mistake was 


practically alone responsible for twenty-nie of these convictions [out of 
65 studied]." 


Frank, Not Guilty, 31 (1957) in his examination of large number of cases 


where the innocent were convicted found that 


‘Perhaps erroneous identification of the accused constitutes the 
major source of the known wrongful convictions.” 


Wigmore, The Principles of Judicial Proof (1913) cited many eases in 
which the convicted were later proven innocent and faulty identification was 
found to blame. E.g., Lord Cochrane's case. 106-108; Madame Lafarge's Case, 
125-130; Lookers’ Case, 156; The Sheffield Case, 166; The self-Sacrificing 
Brother's Case, 194-195; The Great Oyer of Poisoning, 250-251; William Habron's 
Case, 250-254; The Case of the Sailmaker's Apprentice, 272-273; John Jennings" 
Case, 273-275; The Disbelieved Child's Case, 702-703; Joseph Lesurques" Case, 
704-708; Green McDonald's Case, 708-709; The Perreau's Case, 709-714; Thomas 
Hoagg's Case, 714-720; Alfred Schwitofsky's Case, 779. 

In at least two-thirds of the above cases reported by Wigmore) delay in 


trial appears to have been the primary cause of misidentification. 
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The Supreme Court in United States v- Wade, 388 U.S. 218, 229 (1967) cites 
various authorities for the proposition that 
" 'ftJhe influence of improper suggestion upon identifying witnesses 
probably accounts for more miscarriages of justice than any other single 
factor-- perhaps it is responsible for more errors than all other factors 
combined."™" 

While the Supreme Court made this statement in view of a faulty line-up 
procedure, it is evident that it is also applicable to a lack of a speedy trial 
situation, particularly as here, where not only is it present, but also the 
possibility of suggestive evidence and decrease in the memories of witnesses 
who might have given testimony which would effectively have challenged much of 
the identification testimony which may have been crucial to the outcome of the 
case at trial. 

It is clear from the foregoing discussion that appellant does not come 
here as a mendicant seeking release on any available technicality but as 4 
man whose conviction may have been forged on the anvil of delay rather than 
on the merits of the evidence. In United States v. Oppenheimer, 242 U.S. 85, 
87 (1916) which involved reindictment after the case, @ criminal case, had been 
dismissed for noncompliance with the statute of limitations, the Court stated 
per Mr. Justice Holmes: 

"Tt cannot be that the safeguards of the person, so often and so rightly 

mentioned with solemn reverence, are less than those that protect from 
liability in debt. . . [A] judgment for the defendant upon the ground that the 
prosecution is barred goes to his liability as a matter of substantive law 
and one judgment that he is free as a matter of substantive law is as good as 
another.” 


In addition to the testimonial prejudice from the witness stand, appellant also 


suffered delays in freedom of movement, association and other opportunities 


complained of in Klopfer v. North Carolina, 386 U.S. 213 (1967), which held that 


the right to a speedy trial is 4 fundamental right guaranteed by the 
Constitution and cannot be whittled away by governmental inactivity in a2 case. 
He therefore for all the reasons stated submits that for this reason alone as 


well as others must be reversed and the indictment dismissed with prejudice. 
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B. APPELLANT'S MOTION TO SUPPRESS IDENTIFICATION EVIDENCE 
OBTAINED DURING DELAY IN BRINGING HIM BEFORE THE MAGISTRATE 
IN VIOLATION OF FEDERAL RULE OF CRIMINAL PROCEDURE 5(a) 


SHOULD HAVE BEEN GRANTED. 


As noted in the Statement of Facts in this Brief, one of the grounds upon 
which defense counsel moved that the identification testimony of the complaining 
witness be suppressed was 2 violation of his rights under Rule 5(@) of t he Federal 
Rules of Criminal Procedure as applied in Mallory v. United States, 354 U.S. 449 
(1957) often known as “phe Mallory Rule." As shown in the Statement of Facts, 
appellant was not taken before the Magistrate on the day of his arrest in order 
that the complaining witness might view him and identify him after he hed been 
pointed out. Had he appeared before the Magistrate, he might have obtained counsel 
who would have precluded his identification in 2 prejudicial manner and might have 
insisted upon a lineup and thus avoided the Stovall v. Denno, 388 U.S. 293 (1967) 
violations which the government attorney conceded had been made. 

The exclusionary rule of Mallory has been applied to many forms of 
evidence other than confessions. It has been applied to Deatiecnantennepies! ve 
United States, 113 U.S. App. D.C. 281, 307 F.2d 618 (1962), tangible evidence, 
Watson v. United States, 101 U.S. App. D.C. 350, 249 F.2d 106 (1957) ; and finger- 


prints, Bynum v. United States, 104 U.S. App. D.C. 368, 262 F.2d 465 (1958). It 


is therefore clear that the principles enunciated in Mallory are applicable in 


a@ case such as: this. 

It should be further noted that provisions in the Omnibus lon At Public 
Law 90-351 (June 19, 1968), 18 U.S.C. 3001 (c), and 3502, overturning the Mallory 
Rule are inapplicable here for several reasons. First, the Ca iaaliceine Bill 
was passed following appellant's arrest and the time in which he oad have been 
tried had he been given a speedy trial and so if it should be applicable in other 
cases it is not applicable in this case. Second, while the Mallory Rule was decided 


under Rule 5 (a) of the Federal Rules of Criminal Procedure, that rule was 
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really only an instrument to assure preservation of essential constitutional 
rights which Congress cannot repeal. Miranda v. Arizona, 384 U.S. 436 (1966) and 
United States v. Wade, 388 U.S. 218 (1967). Third, a right protected by the 
Constitution cannot be truncated or destroyed by 4 Congressional enactment of 
evidentiary rules which either destroys the right or the legal fortress which 
protects the right. E.g, Tot v.- United States, 319 U.S. 463, 467-468 (1943). 
Fourth, 18 U.S.C. §3502 in providing that 
"The testimony of a witness that he saw the accused commit or participate 
in the commission of tha crime for which the accused is being tried shall be 


admissible in evidence in 2 criminal prosecution in any trial court ordained 
and established under article III of the Constitution of the United States."-- 


dyes not per se prohibit the trial courts from ordering unreliable testimony 


Benet For example, it is doubtful if any rational person would interpret 
the above provision as prohibiting the suppression of the testimony of a person 
who was blind at the time of an incident from saying that he saw it take place 
or give the court’. the obligation to allow testimony of a purported eye 
witness which was ‘known to be perjured testimony into evidence to convict a 
person. The same thing would =pply to testimony otherwise obtained under 
circumstances which are recognized as unreliable or in a manner which would 
deprive an individual of an important constitutional right such as the right to 
counsel. In addition, it did not purport to repeal Rule 5 (a) of the Federal 
Rules of Criminal Procedure and to give the police or prosecutor's office the 
right to disregard a rule of procedure promulgated by the Supreme Court. And 

in addition, there are serious questions whether the doctrine of separation 

of powers permits Congress to impose rules of court procedure which would strip 
the courts of their tradditional right to determine the admissibility of 
evidence. The fact that prosecutors have tried to avoid a confrontation to 
determine whether or not the Mallory Rule is still alive likewise suggests 

the wisdom in interpreting the words of Congress in 18 U.S.C.§3502 narrowly. 


Accordingly, appellant's motion to suppress the identification testimony should 


have been granted and this Court should order that it be granted. 
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C. APPELLANT'S STOVALL V. DENNO MOTION TO SUPPRESS 


THE IDENTIFICATION TESTIMONY OF APPELLANT SHOULD 
HAVE BEEN GRANTED. 


HAVE BEEN GRANTED. 


As pointed out in the Statement of Facts , appellant moved to we SE 
the identification testimony of him by the complaining witness under the doctrine 
of Stovall v. Denno, 383 U.S. 293 (1967); United States v. Wade, 388 U.S. 218 (1967) 
‘and related cases. The government attorney conceded the applicability of the 
*'doctrine to this case and noted that the line-up provisions of these cases had 
been violated. The court accepted government counsel's contentions that there was 
‘valid independent source of iarormation to support the identification seo of 
the complaining witness. 

The crucial issue involved as to the reliability of the identification 
proceeding is whether there was improper suggestion by the manner in which the 
complaining witness identifie ed appellant from the pnotographs which were shown 
to her. If the shewing of the photographs to her was done in a suggestive manner 
then it is probable that the police promise to her that they would arrest appellant, 
tke telephone call to her upon appellant's arrest telling her that thelman she had 
identified hed been arrested, and pointing of him out to her while he was alone at 
the llth Precinct Station, plus her later views of him in the court Toon near white 
lawyers were also suggestive. Tae manner of identification suggestibility if such 
were the case would not be 2ppreciably different than that described by Professor 
' Felix Frankfurter in Sacco end Vanzetti, 30 (1927), cited by the supreme Court in 
' United States v. Wade, 383 U.S. 218 at 223 (1967), wherein the Supreme Court 
indicated its belief in the probable innocence of Sacco and Vanzetti. 

From the evidence brought out in the hearing on the motion to suppress 
the identification testimony, there is some uncertainty as to how many photographs 
were shown to the complaining witness, possibly as many as 150, possibly only 20 


pages of photographs with as few as 40 photographs. It was stated that’ the 


complaining witness recalled that about half of them appeared to be of juveniles, 
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but all ages were included. Only Negroes were shown and it is likely that the 
photographs of only males were shown. However, the photo-line-up book no longer 
exists and could not be shown at the hearing. Therefore, it is not known whether 
any of the photographs other’ than that of appellant resembled him other than that 
some showed a man of young age and all were apparently of his same race. The real 
test of memory comes from having to distinguish between individuals of a close 
resemblence and this was never established as existing in the identification of 
appellant from the photographs. The cases dealing with the conducting of line-ups 
show that the purpose of having counsel present is not alone for the purpose of 
preventing the police from pointing out the suspect to the witness, but to avoid 
having the personnel in the line up arranged in any manner or of any composition 
as to create any suggestion of a person. While the government's loss of the 
photo-line-up book as it then was is explained in the testimony as being due to 
removal of the detectives from the 11th Precinct Station, the loss of the book 
as it then was is material to showing that there was no improper suggestions 

in the conduct of the photo-line-up. 

While there may have been some circumstances which might show that the 
identification of appellant came from independent recollection of the complaining 
witness, where there is doubt reasonable persons must have over whether there was 
suggestion in the photo-line-up coupled with a showing of suggestion in the other 
identification procedures used, a man's freedom should not be taken from him on 
the basis of such identification evidence. Therefore, appellant asks this Court a 
rectify the error of the trial court in not suppressing the identification 
testimony of the complaining witness against him and to reverse his conviction for 


this reason. 


D. IT WAS ERROR FOR THE TRIAL COURT NOT TO SUPPRESS THE 
IDENTIFICATION TESTIMONY OF THE COMPLAINING WITNESS 
BECAUSE IT WAS SHOWN THAT APPELLANT'S PHOTOGRAPH ; 
WAS IN THE LINE-UP BOOK BECAUSE OF HIS ARREST AS A JUVENILE 
Se ee UNE LE o, 


In appellant's motion to suppress the identification testimony of the complaining 
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witness, it was shown that appellant's photograph was included in the photo- 
line-up book for the llth Precinct because of his arrest as a juvenile. Appellant 
contends that in addition to all of the other reasons which were Epoarent 
for suppressing the testimony of the complaining witness as to identification, 
the court should have dismissed the case on the basis of lack of competent 
identification testimony because the initial indentification leading to his 
arrest was predicated upon his photograph being illegally in the photo-line-up 


book. 


In support of the above proposition, appellant calls the court's 


attention to 16 D.C.C. §2308 (d) which provides that 

"The disposition made of a child,ér evidence givencincthe_ court is not 

admissible as evidence against the child in any case or Praag in 

any other court. WJ 

This court has held that the above provision is a mandatory requirement 

for the exclusion of evidence in cases before the United States District Court. 
See, Brown v. United States, 119 U.S. App. D.C. 203, 338 F. 2d 543 (1966) which 
held that a conviction in the Juvenile Court could not be used to impeach 
the credibility of the accused should he testify in any other court. 
The same rationale should apply to identification testimony. The photograph 
of appellant was evidently taken to aid in the disposition of the oes or cases 
against him in juvenile court. Identification testimony is no more exempt from 
suppression than any other testimony. See Naples v. United States, 113 U.S. App 
D.C. 281, 307 F.2d 618 (1962) and Bynum v. United States, 104 U.S. nore D.C. 
368, 262 F.2d 465 (1958). Without the photograph of appellant, there would 
have been no legal basis as well as practical basis for his photograph being 
selected in the photo-line-up book and for his arrest for identi€ication. 
Illegally obtained evidence would thus not sustain appellant's aerese and 


later identification by the complaining witness. Silverthorne Lumber Co. v. 
———e eee ee 


United States, 251 U.S, 385 (1920); Hair v. United States, 110 U.S. App. D.C. 
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153, 289 F.2d 894 (1961); Gatlin v. United States, 117 U.S. App. D.C. 123, 
326 F.2d 666 (1963). Hence it follows that the trial court erred in not 


suppressing the testimony of the complaining witness identifying appellant as 


her assailant and allowing over the objection of defense counsel such testimony 


to go into evidence before the jury. 


E, APPELLANT'S MOTION FOR JUDGMENT OF ACQUITTAL 
PREDICATED UPON WANT OF CORROBORATION OF IDENTITY 
BY THE COMPLAINING WITNESS SHOULD HAVE BEEN GRANTED. 


ee eee 


At the close of the government's case, appellant moved for acquittal 
predicated upon a lack of corroboration of the complaining witness’ testimony 
as to the identity of her assailant. The court agreed with appellant that 
the only testimony as to identity came from the complaining witness and 
therefore was uncorroborated. However, the trial court held that there was 
no need to have the testimony of the complaining witness corroborated in 
a case charging him with assault with intent to commit rape in violation of 
22 ).C.c. § 501. 

It has been held by this court that in a rape case there must be 
corroboration as to identity beyond the testimony of the complaining witness. 
Franklin v. United States, 117 U.S. App. D.C. 331, 330 F.2d 205 (1964). In 
that case it was held that there was no corroboration as to identity merely 
because there was proof that the complaining witness had been raped three 
times and she had accused three different men of the rape. 

While there is an admitted difference between the crime of rape and 
assault with intent to commit rape, it has been recognized that the crime of 
assault with intent to commit rape under 22 D.C.C. §501 and the lesser offenses 
are considered crimes of a revolting nature likely to arouse strong feelings 
of disgust and hostility toward an accused. Brown v. United States, 40 A.2d 
832 (D.C. App. 1945). Therefore, from a practical standpoint there is as much 


reason to require corroboration as to identity as well as other elements of 
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the crime of assault with intent to commit rape. In addition, there is) as much 
chance for mistake or fabrication in a crime of assault with intent to commit 


rape as in the crime of rape, the only difference between the two being that 


some genital contact is required for rape while in assault with intent to commit 


rape there is no genital contact achieved. 

Although much was said throughout the trial about the complaining witness 
being able to identify appellant's photograph and her later identification, ic 
has been shown above that the procedures used were subject to the Likelihood of 
prejudice which could not be ruled out. The complaining witness in her testimony 
showed that she was hysterical when she returned to her grandmother and her 
stepfather had to be contacted to call the police. Other testimony showed the 
possibility that at sometime prior to the night of the alleged offense she may 
have seen appellant in the neighborhood or at school. The clothing ore by 
appellant on the day of his arrest was not Beoreetably different from that worn 
by many people in his age group in the District of Columbia and the turned up 
cuff is not so unusual as to serve as distinctive evidence. There was a seatch 
for the bullet which the complaining witness said that her assailant fired toward 
her but it was not found. No pistol was introduced into evidence aie finger- 
prints from appellant showing recent contact with any of the etacesi ohare the 
events allegedly took place were shown. When all of these factors are combined 
with the 30 months delay in bringing appellant to trial, it is clear that he 
should not have been convicted without corroboration of his identity by someone 
or some other evidence than that from the complaining witness. : 


F. THE COURT'S INSTRUCTIONS TO THE JURY AS TO 
CORROBORATION OF IDENTITY WERE IMPROPER. 


As shown above, the court concluded erroneously that there was no need for 
corroboration as to identity in an assault with ictent to commit rape which would 


become the law of the case and explain why defense counsel did not make any 
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objectin as to the court's instructions to the jury regarding corroboration as 
to identity. The Court'’s instruction in this respect is found on pages 200-202 of 
Volume 2 of the Transcript: 
"Before you consider the testimony of Mrs. Brouder [the complaining 
witness Jas evidence on the matter of the identity of the defendant as the 
person who committed the offense, you must find that her testimony in this 


regard has been corroborated in some manner by the evidence. 


You may not find that Ronald Holt committed the alleged offense solely 
on the basis of the testimony of Mrs. Brouder. 


If the complaining witness did not have adequate opportunity to 
observe her assailant, there must be some evidence which tends to support 


her identification as to the defendant Ronald Hold being her assailant. 


If, however, you find from the evidence that the complaining witness 
did have an adequate opportunity to observe her assailant, and if you are 
Satisfied with her identification of Ronald Holt in light of the 
identification instruction that I have just given to_you Tr.196-197], thea 


other evidence which may tend to support her identification is not required. 


Now, this requirement of corroboration, ladies and gentlemen, means that 
there must be evidence independent of the testimony of the complainant in 
this case, Mrs. Brouder, of facts or circumstances which tend to support 
the testimony given by Mrs. Brouder. 


This evidence may be either direct, as I have defined it to you, or it 
may be circumstantial evidence. 


So, unless you find that Mrs. Brouder's testimony has been corroborated, 
and that other evidence in the case taken as a whole, establishes beyond a 
reasonable doubt all the essential elements of the offense, then you must 
find the defendant not guilty. " 

Appellant submits that the underlined portions of the jury instruction 
regarding corroboration of identity were misstatements of the law as shown in 
Part E of Appellant's Argument in this Brief and that it was very serious and 
substantial error for the court to indicate to the jury that corroboration of 
identity was not required. The long length of time which the jury took to convict 
appellant i i ; : 

ppellant, having twice to be sent back for deliberations by the court, and their 
difficulty with the testimony of Mrs. Brouder shows that had the jury been 


properly instructed appellant might have been acquitted of all charges in the 


indictment. Therefore, appellant asks the court now to reverse his conviction 


because of the improper jury instruction regarding corroboration of identity. 
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G. IT WAS PLAIN AND REVERSIBLE ERROR FOR THE 
COURT NOT TO INSTRUCT THE JURY PROPERLY AS 
TO THE ELEMENT OF ASSAULT IN THE CRIME OF ASSAULT 
WITH INTENT TO COMMIT. RAPE. 


Appellant contends that the trial court failed to properly instruct the 


jury on the elements of assault in the first count of the indictment upon which 


he was convicted of assault with intent to commit rape. The court's instruction 


in this matter is found in Volume 2 of the Transcript at pages 197-198: 
"The first count of the indictment charges the defendant Ronald Holt 
with the offense of assault with intent to commit rape. The essential 


elements of this offense, each of which the Government must prove beyond a 
reasonable doubt are as follows: 


One, that Ronald Holt mage an assault upon Mrs. Brouder. 


Two, that he did so with the specific intent to have sexual intercourse 
with her. 


Now,the assault must be such as to show a purpose, as I have 
indicated, to have sexual intercourse, despite resistence, and Mrs. 
Brouder's consent must be found by you to be wanting.” 

While page 202 of the Transcript shows that assault was defined with 
respect to the second count of the indictment [of which appellant was found 
innocent] it was given in connection with the charge on the crime of assault 
with a deadly weapon and was not related by the court to assault with intent to 
commit rape. In addition, the jury was never instructed anywhere that it 
could find appellant guilty of the lesser included offense of simple assault. 

/ Had there been an instruction on the element of &ssault as to the first count 
of the indictment on which appellant was convicted, it is clearly possible that 
he might have been acquitted on the first count of the indictment as well as the 
other two counts. 

One of the leading cases in support of &ppellant's position that the jury 
was not instructed properly is this court's decision in United States vy. Bryant, 
(U.S. App. D.C. No. 22511, Dec. 11, 1969) reported in 97 W.L.R. 2157 @es. 23,1969). 


in that case and in Baber v. United States, 116 U.s. App. D.C. 358, 324 F.2d 390 
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(1963) in which this court pointed out: 


"A man who handles a lady vigorously and with some force(against her will) 
is plainly guilty of an assault-- of an indecent assault. But he does not have 
an intent to commit rape if his actions are taken in the hope of expectation 
of thereby awakening desire, and with the further intention of desisting if 
his approach does not arouse desire or lead to acquiescence, but rather 
encounters continued resistence.” 


As both Bryant and_Baeber show, there is no showing of intent to have 


genital penétration merely because a man tears the clothes off a woman. Something 
more must be added. Even if Mrs. Brouder’s testimony were to be believed at 
face value, there would not be evidence of assault with intent to commit 
rape presented. Her testimony in respect to intent to commit rape consisted 
of the following: 
"@Q What happened when you got down in the basement? 

A Well, I remember the person repeated for me not to scream and I 
remember he pushed me over in one corner of the basement. Then he pointed the gun 
at me. I remember he pulled down my underwear around my knees. 

Then-- let's see, then we heard a noise outside like someone talking, 
and he took me by my coat collar and pulled me over to where the doorway was, 
then he just stood there for a couple of second. 

Then he came back. We came back inside the basement. I remember he 
searched my coat pockets and he grabbed my locket from around my neck and 
threw that on the ground. 

Then,a couple of seconds later, there was some more noise outside the 
basement door and we went back over to the basement door, where we had came in. 
He had me by my coat sleeve. ... 

Q Now, when you were down there in the basement with this person, whom 
you have identified as Mr. Hold, was there any conversation in the basement? 
A Yes; I know he told me that he was going to kill me if I didn't 


cooperate. Then he told me that he was a sex maniac and that he was going to 


-29- 


' get what he wanted, whether I was dead or alive. 
Q Did you ing any way inform him that you were pregnant; that is, 
by words? 
A Yes, I tol him I was pregnant. He told me he didn't care ." 
{tr. 60, 61] 
The testimony of Joseph Jackson, the stepfather of the complaining 
' witness (Delores Browder) as to what she told him following the alleged incident 
does not supply any element even on the basis of hearsay showing more than 
assault. See the Transcript at p. 89: 
"Q Can you describe Delores' condition when you saw her there at 
2638 [Nichols Avenue, S.E., where he, but not Delores Brouder resided J? 
A Yes; she was crying and her hair was pulled all up on her head. 
Q Did she tell you or did she state in your presence that Sener 
had happened to her? 


A Yeah; she went to take the trash across the street to the trash 


room and somebody walked up behind her and grabbed her and cocked @ gun on her 


and forced her down in the basement. 
Q This is the incident that she reported to you? 
A That's right.” 

It will be seen from the above evidence that there was nothing introduced 
to show that appellant unbuttoned or removed his trousers, exposed his genitals, 
touched the sex organs of the complaining witness or told her what he wanted. 
He might have wished only to see the complaining witness undressed or to héve 
had indecent contact with her. The absence of an instruction clearly defining 
the element of assault needed for a conviction of assault to commit rape was 
therefore clearly prejudicial and constitutes plain error which this Court can 
notice under Rule 52 (b), Federal Rules of Criminal Procedure; eventhough the 


error was not called to the trial court's attention by defense counsel. 
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H. IT WAS PLAIN AND REVERSIBLE ERROR FOR 


THE COURT NOT TO GRANT A JUDGMENT OF ACQUITTAL 
AS TO ASSAULT WITH INTENT TO COMMIT RAPE. 


AS TO ASSAULT Wilt 


Appellant calls this Court's attention to the testimony of the witnesses 
as to the act he is alleged to have committed recited in part G of the argument, 
supra. He submits that no reasonable inference can be drawn from such testimony 
and evidence of an intent to commit rape. Indeed, there is not even the showing 
of a desire on appellant's part {assuming arguendo that he was properly 
identified as doing all that the complaining witness claimed] to have sexual 
intercourse with Delores Brouder which was present in United States v. Bryant 
(U.S. App. D.C. No. 22511, Dec. 11, 1969) and Baber v. United States, 116 U.S. 
App. D.C. 358, 324 F.2d 390 (1963). 


The jury would in order to convict appellant have to speculate that 


the telling of his intent to kill Delores Brouder if she “didn't cooperate,” 


and "that he was a sex maniac and going to tet what he wanted whether I [the 
complaining witness] was dead or alive,” meant that he intended to have 

sexual intercourse with her. His undressing of the complaining witness [assuming 
such testimony was true] would be consistent with intent to see her nude, touch 
her genitals or breasts with his hands, rob her of her clothing and jewlery, 
frighten her or humiliate her, all without having any intert to rape her. 

As pointed out earlier, there is no evidence in the record of any attempt on his 
part to disrobe, unbutton his trousers or. expose his genital organs, that his 
penis was erect or other circumstantial evidence of intent to have sexual 
intercourse. 

The other testimony introduced by the government revolved around police 
procedures used to establish identity. Appellant and his witnesses presented an 
alibi defense for him, all without showing any intent to commit rape on his part. 
Therefore, within the scope of Rule 52 (b), Federal Rules of Criminal Procedure 


there was plain and reversible error in the court not acquitting appellant of 
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assault with intent to commit rape under 22 D.C.C. §501. 

Appellant wishes further to point out to the court that it would be 
improper to instruct the trial court to enter a verdict of guilty of assault 
as this court did in United States v. Bryant (U.S. App. D.C. No. 22511, Dec. li, 
1969).Unlike the Bryant case, appellant was tried under 2 three count: indictment 
charging him with assault with a dangerous weapon and possession of a concealed 
weapon as well as with assault with intent to commit rape. The jury found 
appellant not guilty of assault with a dangerous weapon and carrying a concealed 
weapon. However, the presence of the weapons charges may have left scars upon 
the rest of the jury's findings which could only be erased with a new trial. 
Therefore, if this Court does not direct a complete judgment of acquittal 
under Rule 29 of the Federal Rules of Criminal Procedure, it should order a 


complete new trial on the issue of assault alone, leaving out assault with a 


dangerous weapon, and assault with intent to commit rape which are highly 


inflamatory and prejudicial by nature. 


VI. CONCLUSION 


Appellant has clearly demonstrated in the foregoing brief's argument 
that the indictment against him should have been dismissed for want of a 
speedy trial, the identification evidence suppressed because much of it was 
obtained without first bringing him before a committing magistrate, and also in 
a highly suggestive manner which the law does not sanction and involved the use 
of his photograph in a line-up photo book which had been obtained from him in 
connection with juvenile proceedings. In addition, the jurk was not properly 
instructed with respect to the need for corroboration in a case of assault with 
intent to commit rape for the matter of identity and as to the elements of 
assault with intent to commit rape. In addition, he should have been acquitted 


of assault to commit rape because of no corroboration as to identity and lack of 
proof of intent to commit rape. He is entitled as a matter of law to have the 
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indictment dismissed, a judgment of acuittal entered or in the very least to 


have this case remanded to the District Court for a new trial as to assault 


only. 


Respectfully Submitted 


Noel H. Thompson 
Counsel for Appellant 
(Appointed by this Court) 


CERTIFICATE OF SERVICE 


I certify hereby that this 18th day of May, 1970, I served one copy hereof 


upon the United States Attorney for the District of Columbia by delivering the 
copy to his office's designated agent in the United States Court House, 


Washington, D.C. 20001. 


Noel H. Thompson 
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Appendix 


Local Rule 87 relative to calendaring of criminal cases ts 
reproduced here in the form in which it appeared from October 1, 
1966 and in use until November, 1969 as an aid to the Court. Only 
those parts related to the actual calendaring of cases are repreduced 
‘here. Underlined portions indicate portions of which. appellant 
considers especially important to the speedy trial portion ef his 


argument. 


LOCAL RULE 87, CRIMINAL CALENDARS. 


ee ee 


"h) The United States Attorney will certify to the Assignment 
Commission cases which are ready for trial. A ready case will be 
placed upon a Ready Calendar to be established and maintained by 
the Assignment Commission. Gopies will be furnished each week to the 


ad states Attorney. Cases Will be Listed 


Chief Judge and te the Unite o. 
on that calendar chronologicalL by dates of certification and Will 
reflect whether or not e aefendants are in ja or on ball. ce a 
case reaches the Rea Calendar it will remain there until trial. 
Applications for Reo maances prior to assignment out for trial {see 
paragraph j) may be made only before the Chief Judge and in except 
eases of emergency such applications will be in writing. Applications 
for continuances after assignment for trial will be made to the judge 
to whom assigned. Continuances will be granted only for good cause 
shown. When a continuance is ranted the case will not revert to the 
pottem of the trial Tist bub will be reinstated in the list as close 
as possible to its original sition. if the continuance is to a 

date certain, Such case Saati be placed at the top of the calendar 

or trials on sal ate. .. 


" (j) Cases will be assigned to trial both as nearly as practicable 
in chronological order wi an overriding preference, however, to 
given jail cases. .. W 


"(m On the first court day of each month the Assignment Commis~- 
udge a 11st of ali cases on the 


orthw or smissal or etherwise 
require. 
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ISSUES PRESENTED* 


In the opinion of appellee, the following issues are presented: 


1. Was appellant denied his right to a speedy trial where 
he acquiesced in not trying this case until his other cases 
were disposed of, and where he did not suffer any prejudice 
to his defense? 

2. Did the identification procedures utilized by the Gov- 
ernment violate due process of law, especially where there 
was an independent source for the eyewitness’ in-court 
identification of appellant? 

3. Was appellant’s identity as the assailant sufficiently 
corroborated? 

4. Did the trial court’s instructions correctly state the 
applicable law as to the need for corroboration of identity 
and as to the elements of assault with intent to rape? 


*This case has not previously been before this court. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,928 


Unrrep STaTes oF AMERICA, APPELLEE 
Vv. 
Ronatp HoLt, APPELLANT 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged by a three-count indictment filed on 
April 24, 1967, with assault with intent to commit rape, assault 
with a dangerous weapon and carrying a pistol without a license 
in violation of 22 D.C. Code §§ 501, 502 and 3204, respectively. 
After being charged with several other offenses in September, 
appellant moved for a mental observation on October 19, 1967. 
He was accordingly examined at Saint Elizabeths Hospital, and 
after a hearing on February 20, 1968, he was found competent 
to stand trial. Appellant was tried on September 3, 4 and 5, 
1969, before District Judge Aubrey E. Robinson, Jr., and a jury. 
The jury return verdicts of guilty of assault with intent to rape 
and not guilty on the other charges. Appellant was sentenced on 
January 8, 1970, under the Federal Youth Corrections Act, 18 
U.S.C. § 5010(b). This appeal followed. 
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2 
The Speedy Trial Motion 


Prior to trial, appellant moved to dismiss the indictment for 
lack of a speedy trial (Tr. 3-10). For the convenience of this 
Court we have included in this brief an appendix, infra pp. 21- 
922 which outlines the pertinent dates and events in the several 
cases pending against appellant during this time period. Dur- 
ing a hearing on appellant’s motion, the Government indicated 
' that pursuant to District Judge Gesell’s order the prosecution 
had announced ready for trial in April 1969 and the case was 
set for trial. However, appellant asked for a continuance in 
order to obtain the March 1967 preliminary hearing transcript 
and to contact defense witnesses (Tr. 6-7). A continuance until 
September 1969 was granted because the complaining witness 
was in Germany and was expecting @ child in July (Tr. 4). 
Appellant’s counsel stated that she always knew of the existence 
of the defense witnesses and where they lived, and the record 
indicates that counsel had interviewed these witnesses (Tr. 
8-9). 

The court denied appellant’s motion, finding that, although 
there had been a delay, there had been no showing of prejudice 


from that delay (Tr. 10). The court also noted that appellant’s 
situation in this case was complicated by the other cases pend- 
ing against him. The court stated: “It is the judgment of the 
Court that it would have been most oppressive for the Govern- 
ment to have insisted upon a rapid trial of all cases pending 
against him.” (Tr. 9.) 


Pretrial Identification 


Appellant also moved before trial to suppress the identifica- 
tion testimony of the complaining witness, Mrs. Delores 
Brouder, as having been tainted by unconstitutional identifica- 
tion procedures. At the hearing on appellant’s motion Mrs. 
Brouder testified that on March 1, 1967, at about 8:45 p.m., 
she was accosted by a gunman in an area lit by three floodlights 
placed approximately fifty feet away (Tr. 33-35). After being 
grabbed from behind, Mrs. Brouder turned around and faced 
her assailant for approximately fifty-five seconds (Tr. 35-36). 


3 


During that time she was able to observe the felon (Tr. 35), 
and she wanted to “remember him so that [she] . . . could 
tell the police the description of him.” (Tr. 42.) Her attacker 
led her into a nearby basement which was without a light except 
for one in the hallway (Tr. 38). However, she was still able to 
see him and discern his facial features (Tr. 39). Within twenty- 
five minutes after she escaped, she gave the police a description 
of her assailant as a Negro male about nineteen years of age, 
around five feet seven or five feet eight, and wearing blue tennis 
shoes with thick soles, blue jeans, @ trench coat, a dark sweater 
and black leather gloves (Tr. 31). 

That same evening Mrs. Brouder went to the Eleventh Pre- 
cinct, where she was asked to look through a book of photo- 
graphs (Tr. 25). The book consisted of front and side pictures 
of Negro males who had been arrested in that precinct (Tr. 14, 
16) and contained 100 or 150 photographs (Tr. 14). The pic- 
tures, which were all black and white mug shots, were not 
limited to any age or criminal activity group (Tr. 17, 14). De- 
tective Benny J. Bradley, the investigating officer, estimated 
that approximately fifty percent of the pictures were of juve- 
niles (Tr. 16). Appellant’s photograph was in that book and had 
been taken while he was a juvenile (Tr. 16). Although the court 
was able to view appellant’s picture (Tr. 15), the photograph 
book was unavailable since it had been dismantled when the 
detectives were removed from the precincts (Tr. 15). 

Around an hour after the offense occurred, Mrs. Brouder was 
asked “to take her time and go through the book.” (Tr. 17.) 
After ten or fifteen minutes of looking (Tr. 23), and after view- 
ing thirty or forty pictures, Mrs. Brouder recognized the photo- 
graph of appellant as that of her assailant (Tr. 40). The police 
did not direct her attention to appellant’s photograph (Tr. 22, 
40). Based on this identification, a warrant was obtained for 
appellant, and he was arrested on March 2, 1967, at 1:50 p.m. 
(Tr. 18). Appellant was booked and brought back to the 
Eleventh Precinct between 2:30 and 3:00 p.m., and Mrs. Brou- 
der arrived at around 3:00 p.m. to view him (Tr. 19, 20). Ap- 
pellant was viewed in a room by himself, and Mrs. Brouder, who 
knew that someone had been arrested for this offense, was asked 
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if appellant was the one (Tr. 19). She positively identified him 
(Tr. 19). Appellant was presented in the Court of General Ses- 
sions on March 3, and a week later a preliminary hearing was 
held in that court (Tr. 19-20). Although she was not present 
when appellant appeared in court on March 3, Mrs. Brouder 
was present for his preliminary hearing and testified there (Tr. 
20. 29-30). 

At the beginning of this hearing, the Government conceded 
that the March 2 viewing of appellant violated the standards 
required by Stovall v. Denno, 388 US. 293 (1967), and the trial 
court apparently accepted this concession (Tr. 11, 52-53). After 
hearing arguments (Tr. 48-51), the court found that there was 
an independent basis for Mrs. Brouder’s in-court identification 
and that therefore it was not tainted by the March 2 viewing 
(Tr. 52-53). 

The Government’s Case 


Mrs. Brouder was eighteen years old and pregnant with her 
first child on the night of March 1, 1967, when she was sexually 
assaulted by appellant (Tr. 54-55. 120). Mrs. Brouder. who had 


been working during the day, returned to her home at 2638 
Nichols Avenue, S.E., around 6:15 p.m. from her job (Tr. 53- 
55). After cooking supper for her grandmother and herself, she 
put an overcoat over her blouse and skirt and went to empty the 
trash about 8:45 p.m. (Tr. 56). The trash bin was located ap- 
proximately 150 feet from her building, at the edge of a parking 
lot between 2641 and 2647 Nichols Avenue (Tr. 57). As she 
was emptying the trash basket, a man came up behind her, 
grabbed her hair and pointed a gun at her face (Tr. 57). She 
turned around to face her assailant, observed the culprit who 
was visible under the three lights illuminating the area, and 
screamed (Tr. 57, 63). Her attacker was appellant (Tr. 58). 
After Mrs. Brouder faced him, appellant, who was armed, 
told her not to scream or else he would kill her (Tr. 58). Al- 
though she thought she obeyed his command, appellant ob- 
viously thought otherwise, for he fired one shot into the 
ground (Tr. 59). Having demonstrated his determination, 
appellant ordered his victim to walk ahead of him and di- 
rected her into the basement of 2642 Burney Place, about 
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150 feet away from the trash bin (Tr. 59). In order to enter 
the basement, Mrs. Brouder and appellant walked down 
six steps and opened a door which led into the basement, 
including a recreation center (Tr. 60). Appellant once again 
warned her about screaming, pushed her into a corner, 
pointed his gun at her and pulled her underwear down 
around her knees (Tr. 60). Appellant told her that he would kill 
her if she did not cooperate (Tr. 61). “Then he told me that he 
was a sex maniac and that he was going to get what he 
wanted, whether I was dead or alive.” When informed about 
her pregnancy, appellant replied that “he didn’t care.” (Tr. 
61.) 

While they were in the corner, appellant heard a noise as if 
someone was talking and dragged Mrs. Brouder over to the 
doorway. After remaining near the doorway for a few seconds, 
appellant pulled the complainant back to the corner, searched 
her coat pockets, yanked her locket from around her neck and 
cast it to the floor. Again appellant heard a noise and pulled 
the complainant by her coat sleeve over to the doorway (Tr. 
60). While they stood by the doorway, Mrs. Brouder yanked 
free and ran into the hallway and out of the building (Tr. 61). 

Mrs. Brouder immediately ran home and tried to tell her 
grandmother what happened but was hysterical and could not 
do so (Tr. 67). Her grandmother apparently telephoned the 
complainant’s mother and stepfather, who arrived at the house 
a few minutes later. After Mrs. Brouder told her relatives what 
happened, her mother called the police (Tr. 67). Mr. Joseph 
Jackson, Mrs. Brouder’s stepfather, testified that in responding 
to a call from his wife’s mother, he found Mrs. Brouder cry- 
ing with her hair “pulled all up on her head.” (Tr. 89.) She told 
Mr. Jackson that a man had grabbed her from behind, pointed 
a gun at her “and forced her down in the basement.” (Tr. 89.) 
Mr. Jackson tried unsuccessfully to locate his stepdaughter’s 
assailant, returning after the police had arrived. 

Mrs. Brouder was interviewed initially by Officer Elijah M. 
Wade of the Metropolitan Police, and then by Detectives Brad- 
ley and Boyd B. Bryant. Officer Wade, who arrived around 9:10 
p.m., took the report and transported her back to the trash bin 
area, where the officer then conducted a search for the bul- 
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let (Tr. 97). Mrs. Brouder remained in the scout car while 
they were in that area (Tr. 98). 

During the trial Mrs. Brouder reiterated her pre-trial hear- 
ing testimony as to her opportunity to observe appellant during 
the assault (Tr. 62-66), including her determination to “get a 
good description of him.” (Tr. 66.) Officer Wade, over appel- 
lant’s objection, stated that that description was: 


for a Negro male about 19 years, dark skinned, five-foot- 
seven, to five-eight in height, 140 pounds, slim, wearing 
a beige trenchcoat, jeans, blue tennis [sic], with thick 
soles, thick black leather gloves, with haircut very close 
anda part. (Tr. 96.) 


Mrs. Brouder also testified that she identified appellant’s pic- 
ture from a book of approximately 100 photographs (Tr. 71). 
Based on this information, a warrant was secured for appellant, 
and when he was arrested the next day he was wearing the same 
blue jeans and tennis shoes (Tr. 85, 100). On cross-examina- 
tion, defense counsel questioned the complainant about the 
viewing of appellant on March 2 and also during his prelimi- 
nary hearing on March 9 (Tr. 79-82). The prosecution had not 
elicited that information. 


Appellant’s Case 


Appellant’s defense consisted of an attack upon Mrs. Brou- 
der’s identification and of a denial by appellant of being the cul- 
prit. Mr. Jonathan P. Lawson, a long time friend of appellant, 
testified that on March 1 he was with appellant from 3:30 p.m. 
until 8:10 or 8:15 p.m. (Tr. 123-25). During that time they 
played ball and then watched television. Appellant left while 
Mr. Lawson was watching a program (Tr. 125) at his house at 
1244 Stevens Road, S.E., which is a few blocks from Mrs. 
Brouder’s residence (Tr. 126). Although Lawson was not posi- 
tive about what appellant was wearing on March 1, he thought 
he had on dungarees or khakis (Tr. 125). Appellant’s counsel 
had talked to Mr. Lawson about this case on March 3, 1967 
(Tr. 135). Appellant’s mother also testified on his behalf and 
stated that she was at her home at 1109 19th Street, N.E., on 
March 1, 1967, when appellant arrived after 9:00 p.m. (Tr. 
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180). Mrs. Holt also stated that appellant normally wore tennis 
shoes (Tr. 181). 

Appellant, testifying in his own defense, denied being the 
one who assaulted Mrs. Brouder (Tr. 144). After having played 
ball and watched television, appellant decided to go home 
around 8:10 or 8:15 p.m. (Tr. 139). He left his friend’s house 
and walked up to Nichols Avenue where he boarded a bus which, 
after one transfer, took him to his home in the Northeast after 
9:00 p.m. (Tr. 140). Appellant admitted that he once lived 
near his friend’s residence and that during 1965 he had lived 
at 2641 Burney Place, S.E., which is across the street from the 
scene of the assault, 2642 Burney Place (Tr. 140, 177). Appel- 
lant’s old building did not have a basement in it, whereas 2642 
did (Tr. 177). 


The Court’s Rulings and Instructions 


At the close of the Government’s case appellant moved for 
a judgment of acquittal, arguing that the prosecution had failed 
to corroborate either appellant’s identity or the corpus delicti of 
assault with intent to rape (Tr. 114-15). During the arguments 
the trial judge stated that there was “no corroboration here” 
(Tr. 116) and further elaborated on that statement when he 
said that assault with intent to rape did not require the same 
degree of corroboration as a carnal knowledge case, because 
“[w]hat is crucial in this case is the question of intent if the 
jury believes this complainant’s testimony as to what trans- 
pired.” (Tr. 118.) Although in denying eppellant’s motion, the 
court said that it “[knew] of no case that says identity must be 
corroborated” (Tr. 119), that statement must be read in light 
of the instructions given on corroboration (Tr. 200-02). The 
trial judge charged the jury, without objection from appellant 
or a request for further instructions (Tr. 205), that before ap- 
pellant could be found guilty of the sex charge, the jury must 
find corroboration of the corpus delicti and of the identity of 
the assailant. 

The jury retired to deliberate at 3:43 p.m. on September 4, 
1969, but stopped their deliberations prior to 5:00 p.m. (Tr. 
206-07), when they informed the trial court that they were 
deadlocked. The court instructed the panel to continue delibera- 


8 


tions at 9:45 a.m. the next day (Tr. 207-08). After deliberating 
until lunch time on September 5, the jury requested the tran- 
script of Mrs. Brouder’s testimony. That request was denied at 
1:50 p.m., and the jury was charged to redeliberate (Tr. 211- 
13). About an hour later at 3:08 p.m., after less than five and 
a half hours of deliberations, the panel returned in open court 
with verdicts of not guilty on the assault with a dangerous 
weapon and gun charges, but guilty of assault with intent to 
rape (Tr. 213-14). A poll of the jury reaffirmed their verdicts 


(Tr. 214-16). 
ARGUMENT 


I. Appellant’s right to a speedy trial was not abridged under 
the circumstances of this case since a faster trial would 
have been unnecessarily oppressive. (Tr. 3-10, 68-69, 123-25, 
173-76, 180-81) 


Under our system of jurisprudence, an accused in all criminal 
prosecutions “shall enjoy the right to a speedy . . . trial.” 
U.S. Consr. amend. VI. As the Supreme Court stated in United 
States v. Ewell, 383 U.S. 116, 120 (1966): 


This guarantee is an important safeguard to prevent 
undue and oppressive incarceration prior to trial, to 
minimize anxiety and concern accompanying public ac- 
cusation and to limit the possibilities that long delay 
will impair the ability of an accused to defend himself. 


Although a defendant is entitled to an expeditious resolution of 
the accusations against him. that dispatch must not be so swift 
as to impair the procedural safeguards which protect the rights 
of an accused and of the public. Smith v. United States, 360 
US. 1, 10 (1959). Thus the “right of a speedy trial is necessarily 
relative. It is consistent with delays and depends upon circum- 
stances, It secures rights to a defendant. It does not preclude 
the rights of public justice.” Beavers v. Haubert, 198 US. 77, 
87 (1905). 

In determining whether an accused’s right to a speedy trial 
has been denied, it is axiomatic that a court should look to all 
of the circumstances; each case is different and depends on its 
own facts. E.g., Pollard v. United States, 352 U.S. 354, 361 
(1957). A court will not find that there has been a constitutional 
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deprivation unless the delay is “arbitrary, purposeful, oppres- 
sive or vexatious.” (Raymond) Smith v. United States, 118 
US. App. D.C. 38, 41, 331 F.2d 784, 787 (1964) (en banc). 
Although a “delay of more than a year between arrest and trial 
raises a speedy trial claim of prima facie merit” * which an ap- 
pellate court will review,” 
the question whether there has been denial of the right 
to a speedy trial depends upon the circumstances of the 
case, and requires consideration of the length of the de- 
lay ; reasons for the delay ; dilligence of prosecutor, court 
and defense counsel; and reasonable possibility of prej- 
udice from the delay. Hedgepeth v. United States 
[Hedgepeth II], 125 US. App. D.C. 19, 21, 365 F.2d 
952, 954 (1966). 
It should be noted that time alone is not dispositive; there must 
be some resulting prejudice. Hedgepeth I, supra note 2,124 US. 
App. D.C. at 294, 364 F.2d at 687; see Harling v. United States, 
130 U.S. App. D.C. 327, 401 F.2d 392 (1968), cert denied, 392 
U.S. 1068 (1969). While the Government has a heavy burden to 
explain this delay and contradict or rebut a claim of prejudice, 
it is well settled that an accused must make some showing of 
prejudice caused by the delay. E.g., (George) Smith v. United 
States, 135 U.S. App. D.C. 284, 418 F.2d 1120 (1969). 

In the case at bar, although there was a thirty-month time 
span between arrest and trial, we submit that, contrary to ap- 
pellant’s contention, appellant was not denied his right to a 
speedy trial. After his arrest on March 2, 1967, appellant’s case 
proceeded at a normal pace until his counsel moved for a mental 
examination on October 19, 1967. Appellant had received a pre- 
liminary hearing on March 9, 1967 (Tr. 81) ; an indictment was 
filed against him on April 24, 1967; and the Assignment Com- 
missioner’s card shows that the case was set for trial on Octo- 
ber 23, 1967. During that period appellant, who had been re- 
leased on bond, was arrested and indicted for at least five other 


1 Hinton v. United States, — U.S. App. Dc. —, —, 424 F.2d 876, 880 
(1969) (footnote omitted). 

2 Hedgepeth v. United States [Hedgepeth 1], 124 U.S. App. D.C. 291, 364 
F.2d 684 (1966). 
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offenses. Since those cases revolved around sex crimes, appel- 
lant’s counsel.requested a mental examination. While appellant 
was beintyat St. frtizabeths Hospital, his counsel requested this 
ease be tried on January 5, 1968. That trial never occurred for 
appellant was not found competent until aiter a hearing on 
February 20, 1968. Appellant’s case was then set for trial on 
March 4, 1968, but was decertified from the ready calendar at 
the request of the Government. April 29, 1969, was the next date 
appellant's case was set for trial. During the thirteen and a half 
months between these two dates appellant was tried five times, 
had an indictment dismissed, successfully moved to sever an- 
other indictment into three parts, and received several con- 
tinuances in his other cases. On February 7, 1969, appellant was 
granted work release. 

In late February 1969 District Judge Gesell, upon reviewing 
this case, gave the prosecution thirty days to file a statement 
in writing that it would produce the complaining witness for 
trial in April 1969 or the case would be dismissed. Although 
the Government did not file such a report, it did announce 
ready for trial on April 17, and the case was set for trial on 
April 29. However, appellant requested a continuance in order 
to obtain the March 1967 preliminary hearing transcript; be- 
cause the complainant was expecting her second child during 
that summer, the case was continued until September 1969. It 
should be noted that Criminal Case No. 1409-67 was set for 
trial during May 1969 but was continued at appellant’s re- 
quest until June and then July. Appellant was on work release 
until June when he was arrested on another sex charge.* 

An examination of the numerous cases against appellant 
leads to the conclusion that this thirty-month time span was 
not an “arbitrary, purposeful, oppressive or vexatious” delay. 
(Raymond) Smith v. United States, supra, 118 U.S. App. D.C. 
at 41, 331 F.2d at 787. Rather, considering the order in which 
the cases were tried, the delay was necessary in order to pro- 
tect appellant from arbitrary, oppressive or vexatious govern- 


? That charge resulted in an indictment in Criminal No. 1288-69, two 
trials, and a conviction on May 20, 1970, which is presently before this 
Court in D.C. Cir. No. 24,403. 
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mental action. To have required appellant, who was repre- 
sented by the same counsel in all of the cases pending against 
him in 1968, to go to trial during 1968 would have resulted 
in inadequate preparation by appellant and his counsel, for 
appellant was subjected to almost a case a month during the 
period between March 1968 and April 1969. We would also 
note that appellant could have, at the maximum, been tried 
only once a month in order to protect him from a prejudicially 
tainted jury panel. After a nine-day trial in January 1969, the 
court on February 26, 1969, ordered the Government to pro- 
ceed in this case. A trial could not be had in March 1969, for 
appellant was to be, and in fact was, tried on two of the severed 
counts in Criminal No. 1409-67 during that month, The prose- 
cution announced ready in. April, but the case had to be con- 
tinued until September to allow appellant time to obtain his 
preliminary hearing transcript, to avoid a conflict with a trial 
scheduled for the next month, and to permit the complainant 
time to have her baby which she was expecting in July. 
Although under the calendaring system in effect during this 
thirty-month time span the Government had responsibility 
of certifying a case to the ready calendar and to that extent 
bringing a case to trial, an accused could not remain idle as a 
trial tactic and then claim a denial of his Sixth Amendment 
right. As this Court has stated, “it is equally clear that the Con- 
stitution cannot be applied so as to reward defense counsel who 
tolerates delay for tactical reasons.” Hedgepeth I, supra note 
2, 124 US. App. D.C. at 295, 364 F.2d at 688. Whether such 
inaction by the defense be considered a waiver, (Raymond) 
Smith v. United States, supra, 118 U.S. App. D.C. at 41, 331 F. 
2d at 787, or merely an important factor in the equation, 
(George) Smith v. United States, supra, 135 U.S. App. D.C. 
at 288, 418 F.2d at 1124 (Wright, J., dissenting), we submit 
that it is controlling here. It is obvious from the record that 
appellant acquiesced in the order of trying the cases and in fact 
assumed that the Government would drop this case (Tr. 8). 
Since appellant failed to take any steps to expedite this trial 
after he was found competent, we submit he may not now 
claim a constitutional deprivation. Wilkins v. United States, 129 
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US. App. D.C. 397, 395 F.2d 620 (1968) ; Hedgepeth II, supra, 
125 US. App. D.C. at 23, 365 F.2d at 956. 

Appellant has also been unable to demonstrate any prejudice 
resulting from the delay in this case, and for that reason as 
well his argument lacks merit. E.g., Harling v. United States, 
supra. Appellant’s counsel stated that she had always known 
who and where the defense witnesses were, and the record re- 
veals that she interviewed them shortly after appellant’s ar- 
rest (Tr. 9, 184-35). The transcript also establishes that the 
memories of the defense witnesses were not dimmed by the 
lapse of time. for both Mr. Lawson and Mrs. Holt were able 
to give detailed descriptions of what they were doing, including 
the television programs they were watching (e.g., Tr. 123-25, 
180). Although the witnesses could not recall exactly what ap- 
pellant was wearing, they did indicate that he might have worn 
khakies or dungarees and tennis shoes (Tr. 125, 181). Con- 
trary to appellant’s assertion, we suggest that this lack of total 
recall is not the product of the thirty-month delay. Appellant 
was on notice as to the importance of his clothing (Tr. 175), 
and his answer as to why he did not remember what he wore 
leaves much to be desired (Tr. 175). See Blunt v. United 
States, 131 U.S. App. D.C. 306, 310, 404 F.2d 1283, 1287 (1968), 
cert. denied, 394 U.S. 909 (1969). 

Delay, as this Court had noted, is a two-edged sword. 
(George) Smith v. United States, supra. Although appellant’s 
defense was not prejudiced by the lapse of time, the prosecu- 
tion lost two corroborating witnesses (Tr. 68-69), and appel- 
lant’s growth (Tr. 147-62) impaired the impact of the com- 
plainant’s in-court identification. Thus a delay appellant now 
contends injured him in fact was demonstrably beneficial to 
him, and he has no cause to complain. 


Il. The trial court did not err in permitting the prosecution 
to introduce eyewitness testimony. (Tr. 11-53, 96) 


Appellant, in seeking to assail Mrs. Brouder’s in-court and 
photographic identifications, has mounted a three-fold attack 
which misses the point at issue. In permitting the prosecution to 
introduce an in-court identification, the trial court, after a pre- 
trial hearing, expressly found that her identification testimony 
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bad an independent basis (Tr. 52).* In order to overcome this 
determination appellant must shoulder a large burden of show- 
ing that that finding was clearly unsupported by the record. 
United States v. Long, — US. App. D.C. —, —, 422 F.2d 712, 
715 (1970). This is so mainly because of the key role that a trial 
court must play in an independent basis determination due to its 
direct exposure to the witnesses. Clemons v. United States, 133 
US. App. D.C. 27, 38, 408 F.2d 1230, 1241 (1968) (en banc), 
cert. denied, 394 U.S. 964 (1969). The record in this case es- 
tablishes that the trial court’s decision is fully supported. 
Mrs. Brouder had an ample opportunity to observe under 
good lighting conditions (Tr. 34, 35-36, 38-39), had a deter- 
mination to observe and remember (Tr. 42), and in fact did ob- 
serve and remember her assailant (Tr. 27, 31, 96). When appel- 
lant was arrested the next day, he was wearing clothing similar 
to that which Mrs. Brouder described him as wearing when he 
attacked her (Tr. 41-42). The trial judge’s determination of an 
independent basis obviously credited the complainant’s testi- 
mony that she would have been able to identify appellant at 
trial even if she had not viewed him on March 2, 1967. We sub- 


mit the record supports that belief as well as the contention 
that the photographic identification was a manifestation of her 
independent basis. See Hawkins v. United States, — US. App. 
D.C. —, 420 F.2d 1306 (1969) ; Williams v. United States, 133 
US. App. D.C. 185,409 F.2d 471 (1969). 


A. Photographie Identification 


Approximately an hour after the offense, Mrs. Brouder was 
asked to look at a book of photographs which contained be- 
tween eighty and one hundred and fifty front-and-side-view, 
black and white mug shots of male Negroes arrested in that 
area (Tr. 13, 16-17, 26). When the police asked her to look 


* Appellant’s argument based on an asserted violation of Mallory v. United 
States, 354 U.S. 449 (1957), must also fail for this reason as well as others. 
‘An independent basis dissipates any taint from an illegal action. Wong Sunv. 
United States, 371 U.S. 471 (1963). Also, this case was not a violation of 
Rule 5(a), Fev. R. Crim. P., since a delay for identification purposes, €S- 
pecially prior to United States v. Wade, 388 U.S. 218 (1967), was not a 
Mallory violation. Williams v. United States, — U.S. App. D.C. —, 419 F.2d 
740 (1969) (en banc). 
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through that book, they did not direct her attention to any 
one photo, nor did they stay in the room while she examined 
the photographs (Tr. 17, 22, 40). After looking at thirty or 
forty different pictures, Mrs. Brouder recognized a photograph 
of appellant as that of her assailant (Tr. 40). We submit that 
this procedure clearly comports with the rationale of Simmons 
v. United States, 390 U.S. 377 (1968), especially when viewed 
in light of the complainant’s opportunity to observe. Accord, 
Russell v. United Statse, 133 U.S. App. D.C. 77, 82, 408 F.2d 
1280, 1285, cert. denied, 395 U.S. 928 (1969). This photographic 
identification procedure was clearly not suggestive, least of 
all “so unnecessarily suggestive and conducive to irreparable 
mistaken identification that [appellant] was denied due proc- 
ess of law.” Stovall v. Denno, 388 U.S. 293, 302 (1967). 
Appellant attempts to conjure up a phantom of suggestivity 
by arguing that since the book of photographs was unavailable 
for trial, Mrs. Brouder’s identification of appellant should be 
excluded as a possible product of undue suggestivity. This 
argument is totally without merit, for it seeks to estab- 
lish an exclusionary rule where the record would not permit 


even speculation as to suggestiveness. Although this Court 
has suggested that the photographs used in a pictorial identi- 
fication be preserved for use at trial, e.g., United States v. 
Hamilton, — US. App. D.C. —, 420 F.2d 1292 (1969), that 
suggestion is not an absolute requirement. Surely there was no 
such requirement prior to Wade or Simmons. 


B. Juvenile Photograph 


During the suppression hearing appellant’s counsel estab- 
lished that the picture Mrs. Brouder had identified had been 
taken while appellant was a juvenile (Tr. 16). Counsel did 
not establish any other facts about that photo. Now, however, 
appellant seeks to exclude that photograph’s fruit, Mrs. 
Brouder’s identification of appellant, as the product of an un- 
lawful use of that picture. Appellant asserts that 16 D.C. 
Code § 2308(d) prohibits the use of a photograph taken in 
connection with a juvenile arrest from being used for identi- 
fication purposes. We submit that this argument is contrary to 
case law and also misreads the purpose of the statute. 
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In Kent v. United States, 119 U.S. App. D.C. 378, 391-92, 
343 F.2d 247, 260-61 (1964), rev’d on other grounds, 383 U.S. 
541 (1966), this Court upheld the use and introduction into 
evidence of fingerprint identification taken while Kent was 
detained on a juvenile charge. The court likened fingerprint 
evidence to photographic identification and stated that such 
information is not wholly unavailable under the non-disclosure 
policies of the Juvenile Court Act. We submit that 16 D.C. 
Code § 2308(d), which was designed to protect a juvenile from 
the stigma of a criminal record, was never meant to immunize 
an accused from identification and prosecution. What this 
Court said in Kent is still the law and is dispositive here. Cf. 
Stevenson v. United States, 127 US. App. D.C. 48, 380 F.2d 
590, cert. denied, 389 U.S. 962 (1967). 


Ill. The jury’s determination that appellant assaulted the 
complainant with an intent to rape is adequately supported 
and corroborated by the evidence. (Tr. 60-67, 71-76, 79-87, 
96, 100, 107) 


We agree of course with appellant that a prosecutrix’s testi- 
mony in a prosecution for assault with intent to rape must be 
corroborated as to both corpus delicti and identity. £.g., Carter 
v. United States, D.C. Cir. No. 22,187, decide? April 30, 1970; 
Kidwell v. United States, 38 App. D.C. 556 (1912). Rape, as 
was observed long ago, “is an accusation easily to be made and 
hard to be proved; and harder to be defended by the party 
accused, tho never so innocent.” * The same may be said of 
assault with intent to commit rape. It is a charge that may be 
erroneous for a variety of reasons, but it is a crime usually 
without an eyewitness. Thus a sex prosecution generally results 
in a party accusing and an accused denying that allegation. 
However, because of the sympathy for the complainant and 
the prejudice against the accused, the presumption of inno- 
cence is severely strained,’ and the accused may be forced to 
prove his innocence. Therefore, the law requires corroboration 


5 J. Wicwore, EvIvence 345 (3d ed. 1940), quoting 1 HALE, PLEAS OF THE 
Crown 635 (1680). 

* See Comment, The Corroboration Rule and Crimes Accompanying a Rape, 
118 U. Pa. L. Rev. 458 (1970). 
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of the prosecutrix’s story. See, e.g., Coltrane v. United States, 
135 U.S. App. D.C. 295, 418 F.2d 1131 (1969). 

Although we agree with appellant as to the necessity of cor- 
roboration, we emphatically reject his assertion as to the degree 
of corroboration necessary to sustain his conviction. In deter- 
mining the amount of corroboration necessary as @ minimum, 
2 court must “steer between the Scylla of a corroboration 
requirement incapable of attainment and the Charybdis of 
gutting the corroboration safeguard.” Coltrane Vv. United 
States, supra, 135 U.S. App. D.C. at 299, 418 F. 2d at 11385 
(footnote omitted). This Court has uniformly rejected the 
notion that there must be direct corroboration. E.g., Ewing v- 
United States, 77 U.S. App. D.C. 14, 16-17, 135 F.2d 633, 
635-36 (1942), cert. denied, 318 US. 776 (1943). Instead, each 
ease must be judged on its own facts, and the corroborative 
evidence as a whole must tend to support the prosecutrix’s 
story. United States v. Terry, — U.S. App. D.C. —, 422 F.2d 
704 (1970). 

‘As this Court has stated many times, the “need for corrobo- 
ration depends upon the danger of falsification.” Thomas v. 
United States, 128 US. App. D.C. 233, 234, 387 F.2d 191, 192 
(1967). Since the danger of an erroneous identification is not 
as great as the danger of a fabricated sexual assault, “the facts 
of a particular case may be such that a convincing identifica- 
tion by the complaining witness based upon adequate oppor- 
tunity to observe need not be further corroborated.” Carter 
v. United States, supra, slip op. at 8; accord, Franklin v. United 
States, 117 US. App. D.C. 331, 334, 330 F.2d 205, 208 (1963). 

In the case at bar, the record clearly shows that the 
complainant had an “adequate opportunity to observe” and, 
in fact, did observe her assailant. Detective Bryant described 
the lighting conditions where the initial stages of the assault 
occurred and stated that “there is a very bright floodlight 
which illuminates the area around the trash cans very well.” 
(Tr. 107.) Officer Wade recited the very detailed description 
that Mrs. Brouder gave of her assailant (Tr. 96), and Detective 
Bradley testified that appellant was wearing the same type of 
tennis shoes and dungarees when arrested the next day (Tr. 
100). As in United States v. Terry, supra, — US. App. D.C. 
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at —, 422 F.2d at 710, “[t]here was no evidence which cast 
substantial doubt upon the trustworthiness of the complaining 
witness, nor were there any significant shortcomings in her 
testimony on either direct or cross examination.” We 
submit that the jury could well conclude * that Mrs. Brouder’s 
testimony was accurate as to appellant’s identity. See Calhoun 
v. United States, 130 U.S. App. D.C. 266, 399 F.2d 999 (1968) ; 
Roberts v. United States, 109 U.S. App. D.C. 75, 284 F.2d 209 
(1960), cert. denied, 368 US. 863 (1961). 


IV. Appellant failed to object to the trial court’s instructions 
on corroboration and the elements of assault with intent to 
rape because that charge was correct. (Tr. 187-88, 196-202, 
205) 


It is axiomatic that in order to assign as error any part of a 
trial court’s charge to a jury, it is essential that a distinct and 
specific objection have been stated at trial with the grounds 
upon which it is based. Rule 30, Fep. R. Crim. P.; see, €.9., 
Villaroman v. United States, 87 U.S. App. D.C. 240, 241, 184 
F.2d 261, 262 (1950). This is required in order to allow a trial 
judge to review the objection and correct any error he may have 
created. United States v. Green, — US. App. D.C. —, 424 F. 
2d 912 (1970). A failure to object is also an indication that 
the instruction when stated to the jurors “did not ring an 
alarm of error or prejudice to counsel” * and therefore probably 
was not so prejudicial as the cold record might suggest. Al- 
though appellant failed to object at trial (Tr. 205), he now 


7 Appellant also argues that the evidence was insufficient to sustain 2 
verdict of an assault with an intent to rape since the record is susceptible 
of several interpretations of appellant’s specific intent. As in any suffi- 
ciency question, the test is whether the jury could, not must, find guilt 
beyond a reasonable doubt, Crawford v. United States, 126 U.S. App. D.C. 
156, 375 F.2d 382 (1967), and in dealing with a question of specific intent, 
the jury's function is particularly vital. E.g.. United Statca v. Terry, supra; 
Borum v. United States, 133 U.S. App. D.C. 147, 409 F.2d 433 (1967), cert. 
denied, 395 U.S. 916 (1969). In the case at bar the acts of appellant in fore- 
ing Mrs. Brouder into the basement. pulling down her panties, and stating 
his intentions leads to only one conclusione—an intent to rape (Tr. 60-61). 
On this evidence the jury could not reasonably have found any other intent. 

* Belton v. United States, 127 U.S. App. D.C. 201, 205, 382 F.2d 150, 154 
(1967). 
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contends that the trial court erroneously instructed the jury 
on the need for corroboration of identity and on the elements 
of assault with intent to rape. Having failed to object at trial, 
appellant is relegated to the plain error route, Rule 52(b), 
Fep. R. Crim. P., a road we suggest he can not successfully 
travel. 

A. Identity and Corroboration 


Contrary to appellant’s assertion as to why he did not object 
below, we suggest that appellant failed to question the court’s 
charge on corroboration of identity because it was eminently 
correct. The trial judge informed the jury that Mrs. Brouder’s 
testimony as to appellant’s identity must be corroborated in 
some manner by the evidence (Tr. 200-01). Appellant appears 
to disregard that statement as well as the various cases stating 
that an “adequate opportunity to observe” may be sufficient 
corroboration. E.g., Calhoun v. United States, supra. We sub- 
mit that the trial court’s charge correctly and adequately in- 
formed the jury that before they could find appellant guilty of 
the sex charge, they must find some corroboration which tended 


to make the prosecutrix’s story believable. Cf. United States v. 
Terry, supra. 


B. Elements of Assault With Intent to Rape 


In a blunderbuss approach, appellant mounts a meritless 
attack on the instructions on the elements of assault with 
intent to rape. Neglecting to consider the instructions as @ 
whole, as the trial court charged the jury (Tr. 187), appellant 
asserts that the jurors were not informed as to the meaning 
of an assault when they were instructed on assault with intent 
to rape. As appellant notes, however, the court did define 
assault a few minutes later in instructing the jury on an as- 
sault with a dangerous weapon (Tr. 202). This, we submit, was 
sufficient. Carter v. United States, supra, slip op. at 10. An 
assault is still an assault regardless of the specific intent with 
which it is committed or the instrument used to effectuate it. 

Appellant argues that the instructions on the specific intent 
to rape were insufficient since they failed to inform the jurors 
that there “must be an intent to use such force and violence 
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as may be necessary to overcome resistance.” United States 
v. Bryant, — US. App. D.C. —, —, 420 F.2d 1827, 1334 
(1969), quoting from Hammond v. United States, 75 US. App. 
D.C. 397, 398, 127 F.2d 752, 753 (1942). Apparently appellant 
has overlooked the court’s instruction that “the assault must 
be such as to show a purpose . . . to have sexual intercourse, 
despite resistance ... .” (Tr. 198.) When considered in light 
of the evidence of two strangers meeting, the trial court’s 
charge was correct and conformed to United States v. Bryant, 
supra. 

Finally, appellant contends that the trial court sua sponte 
should have given a lesser included offense instruction on sim- 
ple assault. As this Court has stated, a “trial judge should 
withhold charging on lesser included offense unless one of the 
parties requests it... .” Walker v. United States, 185 US. 
App. D.C. 280, 283, 418 F.2d 1116, 1119 (1969). A simple 
assault instruction was not requested in this case. The court 
therefore acted properly in refraining from giving it. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 


Tuomas A. FLANNERY, 
United States Attorney. 
JoHn A. TERRY, 
JoHn O’B. CuarKE, JR., 
Assistant United States Attorneys. 


APPENDIX 


Date Event 
March 1, 1967. Assault committed. 
March 2, 1967. Appellant arrested. 
April 24, 1967--.-------. .. Indictment filed in the instant case (Criminal 
No. 471-67). 
May 5, 1967.-.----. a Arraignment; plea not guilty. 
May 8, 1967... Attorney Jean F. Dwyer enters appearance. 
October 19, 1967. Appellant moves for mental examination. 
October 23, 1967 Case had been set for trial on this date; de- 
certified from ready calendar. 
November 6, 1967. Indictment filed in Criminal No, 1409-67. 
November 20, 1967. Indictment filed in Criminal No, 1447-67. 
December 4, 1967_- Indictment filed in Criminal No. 1506-67. 
December 14, 1967 Appellant moves to set trial in Criminal No. 
471-67 for January 5, 1968; granted. 
February 20, 1968. Appellant found competent to stand trial; case 
scheduled for trial on March 4, 1968. 
March 4, 1968 Case decertified from ready calendar at Gov- 
ernment’s request. 
Trial in Criminal No. 1506-67; jury unable to 
agree on verdict; mistrial. 
Appellant moves to sever counts of Criminal 
No. 1409-67. 
Appellant moves to dismiss indictment in 
Criminal No. 1447-67; motion granted. 
May 28, 1968. Court grants severance motion in Criminal 
No. 1409-67 ; counts severed into three cases. 
June 28, 1968__........ --- Government moves to have court reconsider 
order in Criminal No. 1447-67; motion 
denied. 
July 10, 1968. Appellant and Government jointly move to 
continue Criminal No. 1409-67 until Septem- 
ber 4, 
September 5-10, 1968..-.. Trial in Criminal No. 1409-67; jury unable to 
agree on verdict; mistrial. 
October 3-9, 1968. Trial in Criminal No. 1409-67; verdict not 
guilty on counts 5 and 6. 
October 17, 1968. Appellant moves to continue trial in Criminal 
No. 1506-67 until November 18, 1968. 
November 26, 1968. Part of transcript of April mistrial in Crim- 
inal No. 1506-67 filed. 
December 13, 1968 Remainder of transcript of April mistrial in 
Criminal No. 1506-67 filed. 
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Date 
January 15-29, 1969 


February 7, 1969 
February 26, 1969.. 


March 17-19, 1969__------ 


April 17, 1969 


June 9, 1969. 


June 10, 1969-.---------- 
July 17, 1969. = 


July 28-29, 1969. 


August 12, 1969. 
September 3-5, 1969. 


Event 

Trial in Criminal No. 1506-67; verdict not 
guilty. 

Work release granted in Criminal No. 471-67. 

Criminal No. 471-67 called; Government given 
30 days to be ready or case to be dismissed. 

Trial in Criminal No. 1409-67; verdict not 
guilty on counts 3 and 4. 

Criminal No, 471-67 placed on ready calendar 
and set for trial on April 29; appellant re- 
quested March 1967 preliminary hearing 
transcript. 

Criminal No. 471-67 continued until Septem- 
ber 3, 1969, at appellant's request to obtain 
transcript of preliminary hearing. 

Appellant requests continuance in Criminal 
No. 1409-67 until June 2, 1969. 

Appellant and Government jointly move for 
continuance in Criminal No. 1409-67 until 
June 17, 1969. 

Appellant arrested on charges of rape while 
on work release (see letter dated June 17, 
1969). 

Work release revoked. 

Government moves to continue Criminal No. 
1409-67 until July 24, 1969. 

Trial in Criminal No. 1409-67; verdict not 
guilty on counts 1 and 2. 

Indictment filed in Criminal No. 1288-69. 

Trial in Criminal No. 471-67. 
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